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The state of slavery in this country, so far as it can be 
ascertained from tlie laws of the several independent sove- 
reignties >vhich belong to our confederacy, is the subject of 
the following sheets. This coniiorises a particular examina- 
tion of the laws of the states of Delaware, Maryland, Vir- 
ginia, North Carolina, South Carolina, Georgia, Kentucky, 
Tennessee, Louisiana, Mississippi, Alabama, and Missouri. 
With respect to the remaining states, slavery in some having 
been abolished and in others never tolerated, a cursory notice 
of a few of their laws, chiefly important for the evidence 
wliich they furnish of the right of ^hese states to the appella- 
tion of noU'slave-holcUnr/j is all which the title or object of 
this work requires. 

The District of Columbia, though in this connection not 
properly denominated a state, yet, from its important charac- 
ter in being exclusively within the jurisdiction of the Federal 
Government, deserves an equal share of attention. It hap- 
pens, however, that this District, in regard to slavery as well 
as many other topics, is not regulated integrally by a code of 
laws enacted for the purpose by Congress, that body having, 
by an act dated February 27th, 1801, declared that the part 
of the District of Columbia which had been ceded to the 
United States by the state of Virginia should be governed 
by the laws which were then in force in Virginia, and that 
the other part, which had been ceded by the state of Mary- 
laud, should in like manner be governed by the laws then in 
force in Maryland. But few alterations have been made in 
the laws affecting the condition of slaves in cither of the states 
just named since the date of the act of Congress ; the quota- 
tions, therefore, given from their respective codes, being ap- 
plied in conformity with the distinction established by the 
act of Congress, may, with but little hazard of error, be re- 
ceived as the laws of the District of Columbia. 

Such provisions of the Constitution of the United States 
as might be fitly introduced into this sketch have been added 

'ixn Appendix. Several acts of Congress will be found in- 
•scrtcd there also. Thopc, however, are not numerous, since, 
irom tlic peculiar relation which subsists between the Federal 
G-overnment and the individual sto.tes, the former, except 
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within, tlio District of Columbia and the fcrritorirs not yot 
incorporated into tlio Union as states^ is restrained fVoni the 
exercise of k\u,'isl!itive functions on all subjects of a, cli.iractor 
exclusively municipal. 

The value of a work like the present must depend mainly 
upon tlie authenticity of its materials. On this point but 
little, if any, exception can be justly taken. The most ap- 
proved code of each state was sought for, and, in most in- 
stances, obtained. The laws of Delaware, Maryland, Virginia, 
Georgia, Kentucky, Louisiana, Mississippi, Alabama, and Mis- 
souri, have been cited, from publications made under the ex- 
press sanction of the several legislatures of these states. The 
laws of South Carolina have been drawn principally from a 
source entitled to equal consideration. I mean the Digest by 
Judge Brevard. This, however, having been issued from the 
press in 1814, it became necessary to procure a work which 
would indicate the changes effected by the legislature since 
that period. The second edition of James^ Dif/cst has been 
used for this purpose ; and, though the first edition of this 
work is stated in G-riffith's Law Register to have been imper- 
fectly executed and not to deserve much reliance, yet, a 
second one having been called for, it seems fliir to presume 
that in this the errors of the first have been corrected and 
its defects supplied. 

Having been under the necessity of bringing together the 
laws of so large a number of independent states, it must be 
obvious that considerable difficulty existed in assigning to each 
part its proper place and giving to each its due effect, and, at 
the same time, preserving the appearance of symmetry in the 
whole. As the best method of meeting this difficulty, when 
the provisions of different codes on the same point were in the 
Scime language, or, as was most commonly the case, the same 
in substance but not in language, I have in general used a 
transcript from one code, and, having noted in immediate 
connection the work from which it was taken, have added 
successively references to the other codes. The words ''simi- 
lar/^ and nearly similar,'^ are sometimes interposed, the 
purpose of which needs no explanation. The titles of the 
different Digests being cited seemed to me to render a per- 
petual repetition of the names of the states unnecessary. In 
many occasions, therefore, these are omitted. 

That the comments which I have offered on many of the 
laws might be the more readily understood, and their propriety 
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]U(li;'C(l of, I liavo, in almost every quotation which has "boon 
maiicj given the exact words of the law, omitting such only 
lis wore not essential to the perception of the legislative 
intent. 

Of the actual condition of slaves this sketch does not pro- 
fess to treat. In representative republics, however, like the 
United States, where the popular voice so greatly influences 
all political concerns, — where the members of the legislative 
departments are dependent for their places upon annual elec- 
tions, — the loADS maybe safely regarded as constituting a faith- 
ful exposition of the sentiments of the people, and as furnish- 
ing, therefore, strong evidence of the practical enjoyments 
and privations of those whom they are designed to govern. 
To the condition of the passive members of the community, 
such as slaves, this latter deduction is emphatically applicable. 
I speak of the case of slaves gmcrally. Their condition will, 
no doubt, in a great degree, take its complexion from the pe- 
culiar disposition of their respective masters, — a consideration 
^vhich operates as much against as in favour of the slave ; 
for it cannot be denied that there are many persons but little 
controlled by feelings of humanity, and less restrained by 
the precepts of religion,— many who, feeling power, forget 
rio-ht/' 

The very existence of slavery is calculated to produce the 
worst effects on the temper and morals of the masters. On 
this point, and, indeed, on the general treatment of slaves by 
their masters, the most decisive testimony is borne by Mr. 
Jefferson, in his Notes on Virginia. The whole com- 
inerc-e between master and slave,'' says he, "is a perpetual 
exercise of the most boisterous passions, — the most unremitting 
despotism on the one part and degrading submissions on the 
other. Our children see this, and learn to imitate it; for man 
is an imitative animal. If a parent had no other motive, 
either in his own philanthropy or his self-love, for restraining 
the intemperance of passion towards his slave, it should al- 
ways be a sufficient one that his child is present. But gene- 
rally it is not sufficient. The j^arent storms, the child looks 
07ij catches the lineaments of wrath, puts on the same airs in- 
the circle of smaller slaves, gives a loose to his worst passions, 
AND, THUS NURSED, EDUCATED, AND DAILY EXERCISED IN 
TYRANNY, CANNOT BUT BE STAMrED BY IT WITH ODIOUS 
I^ECULIARITIES.-" 

PHiLADELrHiA, Octolcr Sthf 1827. 



PREFACE TO THE SECOND EDITION. 

NkarTjY twenty-nine yeai')^ have eljipscd since the ovlginal 
of tluH sketch -was published. At that time the sentiment 
seemed to be univcrsiil throughout the United States, if not 
the whole civilized world, that in itself, as applied to reason 
able beings, involuntary servitude, except as a punishment for 
crime, was indefensibly wrong. In respect to its existence in 
these United States, it was everywhere spoken of as a moral 
and political cviL 

But, as it had been introduced among us during the period 
of our colonial dependence on Great Britain, and the number 
of the bond had become very great, — as, by reason of native 
constitution or long-continued degradation, the coloured race 
was manifestly inferior to the white, — it was universally felt 
and acknowledged that the problem of their emancipation 
was exceedingly difficult to be loorked out. 

Of the six Presidents of the United States, /oztr had been 
from a slave-lioldhig state, — Virginia, the largest of the ori- 
ginal thirteen, and one of the most, if not the most, influential 
of all. No one of these illustrious men was the advocate of 
slavery at any known period of his political history. 

Washington has perpetuated his sentiments in the most 
unequivocal manner by liberating the great body of his slaves 
by his last will. Jefferson prepared and proposed a Con- 
stitution for Virginia, by which all born after the year 1800 
were to be free. Madison was unwilling that the word slave 
should have a place in the Federal Constitution, and, on his 
motion, it had been struck out from fi projected article of that 
instrument. In respect to Monroe, no evidence, it is be- 
lieved, exists to .show that devotion to the cause of freedom, 
in its large and just sense, was less ardent in him than in the 
bosoms of his illustrious predecessors. 

About the year 1830, for the first time, so far as my infor- 
mation extends, among men of the least political repute, it 
was announced by a governor of South Carolina that the in- 
stitution of slavery was eminently useful and beneficent. And 
subsequently a Senator of the same state openly maintained 
the same doctrine. Later still, we have been presented with 
elaborate essays of the same general complexion from the pens 
of some of the most ii'ifted and eminent scholars of the South. 

The territorial dominion of the Federal Government has 
been greatly extended of late years. The augmentation of 
vi 
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tlifl RlJivo power — tlio political sitrongtli of the slavc-holdhiff 
si;d(\s ill coinpavisoii with free «tatoH — was tho groat, it' 
not tlio solo, ii)coiitivo to these acquisitions of toi'ritory. Tlio 
nniioxation of Tcxa^ was a Southern measure. The war with 
Mexico had a similar oriu:in. Cuba has been and now is 
sought after by the same political interest, with an appetite 
which never palls. The pecuniari/ consideration which havS 
been olfcred for it by peaceful negotiation throws in the shade 
tho wildest extravagance of an insane imagination. Military 
expeditious have again and again been set on foot in 
Southern cities and by Sjuthern men, for the forcible sub- 
jugation of this island, with the ultimate view of adding one 
more davc-holdlng state to the Union. 

For no other purpose than the extension of slavery, a 
solemn compromise, which had existed for one-third of a cen- 
tury, betv/een the slave-holding and the free states, has been 
recently abrogated. And already measures of unparalleled 
atrocity have been resorted to by the slave pow^r, to deter and 
prevent the settlement of Kansas by freemen. 

Without the co-operation in part of the North, the eiforts 
of the South for the extension of slavery, which have suc- 
ceeded, must have failed ; and further success will be checked 
if the North be but faithful to her own honour and interest. 

The press, in one way or another, has contributed largely 
to a misapprehension of the real nature of this j)ec'j(^irtr insti- 
tution, so highly cherished of late years by the South. I do 
not allude here to the editorials of the neicsimper press, nor 
to any special efforts by the conductors of these journals on 
this subject. The evil is done in an indirect way, without 
the purpose to mislead and without a suspicion that a wrong 
impression is likely to be produced. A weak or interested 
person visits the South, and brings back reports'**' of the happy 

* After I had thus written, and was about to send it to tho prcss^ I 
chanced to look into Mr, Olmsted's Journey in the Seahoard Slave 
States," when my eyo was caught by the statement, at page 108, that 
tho LAWS of Louisiana "required the phmter to give slaves 200 pounds 
of pork a year.'* This was derived from report while ho was ii. Virginia. 
Thinking tho error would bo corrected when ho should reach Loniaianaf 
I turned to his account of what he saw and heard there. To my sur- 
prise, I found repetitions, at pages 650, 080, 600, and 700, of his previous 
statement. What I have said, _;;o«f, pa.^e 47, is derived from the lievined 
Statutes of 1852, and shows that meat was not tlten (and, I presume, is 
Hot noio) a part of the diet of slaves required by law. 

If so intelligent a writer as Mr, Olmsted could be so misled, what 
coniidencc is to be placed in tho gleanings of anonymous correspondonta 
of the kind alluded to, on transient visits? 
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nnd contoiitod condition of tlio slave population winch lio ov 
^lio lui.s witnessed. Mucli oi' this is true. Foi' there are, no 
doubt, many liiunane nuusters and some contented hIuvch. Iht, 
vi.sitors are' not apt, in polished life, to go where thev are nut 
invited to go. Their entertainment, as well as their proper 
place, is in the parlour and not in the kitchen. To follow a 
gang of /ield negroes under the superintendence of an overseer 
or a driver would bo a poor pastime, — uncomfortable in a cuol 
day, and quite intolerable in a hot one. What visitor would 
think of penetrating the negro quarters, or bo inquisitive as 
to what clothes were worn in the fields, what food provided, 
in what quantities, and how and when it was allowed to be 
eaten, — when, how, and where were the indolent, the perverse 
and the refractory punished? Who would invite his guests to 
so revolting a spectacle ? 

" Ncc piieros coram populo Mcdoa trucidot 
Aut humana palam coqiiat exta nefarius Atreus." 

Again — we are told, in the religious periodicals, of the com- 
mendable labours of the clergy to impart the truths of the 
gospel to the slave. I know nothing which can be more 
worthy of their holy calling ; and I entertain no doubt of 
the extent of their labours, and would fain cherish a belief 
in tlieir success. 

But who connects with the accounts of these praiseworthy 
efforts the indisputable fact that the only mode of instruction 
of slaves which the laio of the South does not prohibit is oral 
inculcation ? — that to precede or accompany this by teacliing 
the slave to read would be visited by severe penalties ? Or 
who bears in mind that no puhlic provision is made for the 
religious instruction of slaves by whites, whilst the feeble efforts, 
for this purpose, of those of their own colour, are repressed 
h?/ lata ? 

These and the other manifold evils of slavery, which are 
part and parcel of the institution, and, in the expressed opi- 
nions of its supporters, inseparable from it, seldom meet the 
eye in the numerous and valuable publications which abound 
in this age and country. 

This small volume is designed to supply the proper know- 
ledge of the peculiar institution. It is derived from the MOST 
AUTHENTIC SOURCES, — the Statutes of the slave-holding states, 
and the reported dccisio7is of their courts of judicatitre. 

The writer takes occasion here to state distinctly that he re- 
cognises in the fullest extent the great principle of our complex 
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govurnmont that ouch of tlio Bovoml Htiitcs in Bovoroign and 
iiidepcndciit, except in so far as it liaH, hy acceding to ilio 
uiitiunul Constitution, Hurrondorod any portion of Huoh hovo- 
roigntj' j tluit shivcrf/ is a positive and peculiar institution of 
cac/i of tlio states in which it subsists, over which the other 
states, neither separately nor collectively, nor the Federal 
Government itself, can rightfully exercise any power; and in 
respect, therefore, to the evils or the continuance of the insti- 
tution, no citizen of a free state is in any degree or in any 
scusc responsible. 

But he docs most firmly believe that ne(/ro slavcri/^ as it 
exists in the slave-holding states of the Union, is a moral, 
social, and political evil of incalculable magnitude ; and he as 
firmly believes that the free states have the constitutional 
right and power to prevent the extension of the institution 
into territories not yet erected into states. And, having this 
right and this power, the obligation is equally clear and im- 
perative to make no truce, no compromise, no relaxation of 
effort, in tbe great struggle which is now waging for freedom 
on the uncontaminated soil over which the Federal Govern- 
ment has been invested with sovereign authority. 

The labour of preparing this new edition has been under- 
taken from a strong conviction that such a work is a great 
need at the present time. Its publication rests upon the sole 
responsibility of the writer. He is not now, nor ever has 
been, a member of any Abolition or Anti-davery Society. Ho 
lias acted upon his own judgment. He has taken counsel of 
no one. 

But, although the work has been prosecuted Twithout the 
counsel of any one, the writer has been cheered in his labour 
^ith the hope that its publication will find a welcome and 
support throughout the whole of the free states of our Re- 
public. He calls to mind the memorable contest in 1819--20, 
which resulted in the Missouri Compromise, when the people 
of these states stood together, as if moved by one mind, in 
stern opposition to the extension of slave territory. But for 
that compromise, the battle would have been fought with suc- 
cess then. Those who then profited by its deceptive promise 
of future peace have, by its repeal, forced the contest again. 
Will freedom or slavery now triumph ? Will the free statea 
KufTer themselves to be deceived a second time 

PmiiADELruiA, Aug. 7, 18 50. 
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The laws of several of the states being contained in Digests^ 
in citing tliem the names of the compilers have been generally 
given, and not the names of the states. Thus, the laws of 
Georgia are cited from ^'Frince^s Digestj' 1 vol. ; the laws 
of South Carolina, some from ^'Brevard's Digest,*^ 3 vols., 
and .so?>ie from James' JDujest/' 1 vol. ; the laws of N'orth 
Carolina^ from '^HaywooiVs Manual,^' 1 vol.; the laws of 
Kentucky, from ^^Littell S Sioigert^s Digest/' 2 vols.; the 
laws of Louisiana, to the year 1816, from '^Martin's Digest/' 
3 vols. ; the laws of Pennsylvania, from Purdon's Digest/^ 
1 vol.; the laws oi Alabama, from '^Toulmin^s Digest/^ 1 
vol. In Virginia and Mississippi, Revised Codes have been 
prepared, and are cited, ^'Virg, Rev. Code/' and ^'Miss. Rev. 
Codc/^ unless in some instances, where the name of the state 
is prefixed to the extract made, and Rev. Code only marks the 
citation. The Civil Code of Louisiana and the Code of 
Practice adopted in the same state are cited by their respect- 
ive titles, and the article and its number giveU; but not the 
page, this being the usual and most convenient mode of refer- 
ence as to these codes. 

A¥ith respect to the laws of the other states, no explanation 
is necessary, as the name of the state is used. 

ADDITIONAL WORKS CITED IN THE SECOND EDITION. 

Code of Virgi7iia of 1849. 
Revised Statutes of Louisiana, 1852. 
Morehead & Brown's Digest of Kentuchy Statutes, to 1834^ 
and Loughborough^ s continuation of the same. 
Clay^ s Alabama Digest, 1843, 
Caruthcrs & Nicholson's Statutes of Tennessee, 1836. 
Revised Statutes of N'orth Carolina, 1836-7. 
Revised Statutes of 3Iissouri, 1845. 
EnglisKs Digest of the Laws of Arkansas, 1848. 
Cobb's Digest of the Lavjs of Georgia, 1851. 
.Hartley's Jjaws of Texas, 1850. 
Thompson's Digest of Florida, 1847. 
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llELATING TO SLAVEllY. 



CHAPTER I. 

ox TilK rEllSONS WHO MAY BK HELD AS SLAVES, AND UPON 
WHAT AUTHOKITY THEY AUE SO UELU. 

The design of this sketch being merely to furnisli a connected view 
of the laws whicli rchito to tlic institution of shivery as it exists among 
us, it would be supererogatory to enter upon a particular inquiry into 
lis erif/in, I shall introduce llie subject to the reader, by ascertaining 
what persons arc included under the denomination of slaves, and upon 
wliat authority* they are regarded as such. These propositions present 
but little dif[iv?uUy, since positive enactments of the several legisla- 
tures of the slavc-liolding states constitute the authority, and the lan- 
guage by Avliich they are enunciated is sufliciently explicit to prevent 
any misapprchcnsiou of tlicir meaning. 

The earliest law which I shall quote is taken from the laws of Mary- 
land. It is an act of the year 1G63, chap. 30, in these words: — <*A11 
negi'oes ov other slaves vvlthiii the x:>rovince, and all negroes and other 
slaves to he hereafter imported into the i)rovince, shall serve durante 
Vila; and all children born of any negro or other slave, shall be slaves 
a^ ihaiv fa (Iiers for the term of their lives." Section 2. "And 

forasmuch as divers free-born English women, lx)rgctful of tlieir free 
condition and to the disgrace of our nation, do intermarry with negro 
slaves, hy which, also, divers suits may arise, touching tJie issue of 
r-ucli woijien, and a great damage doth befall the master of sucli 
negroes, for preservation Avhercof, for deterring such free-born women 
ironi such shameful matches, he it enacted, ^-c. That Avliatsoevcr frec- 
boiii Vvomau shall intermarry witli any sLivc, from and after the last 
'ia}^^ of the present assem'tily, shall serve the mas'ter of sucli slave 
'iurin_;2; tlie life of her huRbaucl ; and tfiat. (fll ih.e i.ssue of such free-born 
>C'>mt'n so married, shall be. slaves as their fathkiis -icere.^^ 

Till;-; lavv is remarkablo for two i^articulars : — First, tljc recognition 
'j^ the common-law doctrine, '"partus sequitnr p-atreni," that the olf- 
•"^pi'iiig fuUov.'S the condition of the fat iter : Secoud, the jmr auier vie 
^'■•ivcvy to wliich it svibjectcd tiic ichitc free-born Fnf/Ushivorncn who 
luight come witliiii it-; provirsioun. The luinibcr of iliis new specicn of 
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2 WHO ARE SLvVVES. 

filavcs iiiiLst. huvo been very small, :UKi, ns the net ]u\d but n, ahovt dora- 
tioii, it is uiiiJOccs:<Mry to take rtirliici- notice oC this branch of it. 
Witli respect to the iffO-prin;! of svich r.iavvingcs consuinniatod while tlic 
act was in force, as tiiese were made davcijor life., ;iikI as an net p;i-]S(;d 
ill 1081, for the purpose of repealing tliat of KJGo, contained an a- 
vrcufi saving of the ri/ffils acquired under the act if IGOo, before Ihc (Idle 
of the rqyeidinc/ act, so far as concerned the enslavement of the ivoman and 
II Kit issun, it is not improbable that som« of their descendants are at 
the present, day in that condition. 

The doctrine of •* partus sequitur patrcm" obtained in the province 
till the year 1009 or 1700, f when a general revision of the laws took 
place, and tlie acts, in which this doctrine was recognised, were, witli 
many others, repealed. An interval of about lifteen yen!-s appears to 
liave elapsed v.ithout any ivritten law on this subject; but, in 1715. 
{chap. 44, sect. 22,) the following one was passed: — "All negroes and 
other slaves already imported or hereafter to be imported into tlii>; 
province, and all children noiu horn or hereafter to be born of such 'negrocj- 
and slaves, sliall be slaves during their natural lives." Tiius was the 
luaxiin of the civil laAv, "partus scquitur ve/yZ/'m,'' introduced, raid 
the condition of the mother, from th:it day up to the present time, has 
continued to determine the fate of the child. 

Tins maxim of the civil law% the genuine and dcfjrading principle of 
slavery, inasmuch as it ijlaccs the slave upon a level with brute ani- 
mals, prevails universally among the sla,ve-holding states. The law 
of South Carolina may be quoted as folloAvs: — "All negroes, Indians, 
(free Indians in amity with this government, and negroes, niulattucs 

* rt i.« ccMl.'iin sovcial such persons were held in absoluto bojulii^e until the ycnr 
1791, whun (;ifter (Ijo Itipse of more than a centviry) it av.is finally deciilocl by tue 
highest court, of .jiKruratnre in tho .state*, that for want of ii convidimt of ihu ivliilc 
woman who oriu;l!ially violated the law, her desce^ulants were not slaves., and could 
not, lejrally bo retained as such. See the case, Mary BidJcr vs. Adcim Craig, 2 J /'arris 
and M'H*]nri/\^ Ji'e2>or[s, 214-230. At a former period, (1770.) iu a case in whicli the 
pareyi.ts of tiie- same Mary liutlcr Avere plaiutill's and petitioTiers for freedom, it 
adjndi^ed that thoy twrc slaves — their graudnvother, a white woman, having boiii 
married to .a ne:j;i'0 slave in the year IGSl, a short time prior to the repeal of the act 
of 1CG3. Casi'.of ]Vi{Hain. avd Mary Butlcrvs. Richard Board man, 1 Mart/land {Harris 
and WlTmry^s) Reports, o71-3S5. 

A statenront of one of the counisel for the petitioriors in this latter case, as it serve.? 
to elncidato tliis anonialous portion of the history of slavery in Maryland, is here 
transcribed. '* In the year 107 0, the lord proprietary met the assembly in person; in 
1077 he returned to England, and in IGSl lie retiuned to this province, bringing 
Iri.sh Nell" (KIc-anor Butler, gnuuhnother of tho petitioners, who I presume Mere 
first cousins, as they were both petitioners for freedojii as tho descendants of the sinno 
parent, and were :j1so husband and wife) with him ;is !i domestic .servant. In loSl 
she married," (a nej.';ro slave.) '-and the repealiiii!; l;i,w was passed in the month of 
August immediately after the n"iarriaj;:e, and his lordship interested himsedf in pr'> 
curing the repeal, with a view to this parii;.",i];ir (.•ase. 'i'he act of 1C03 was repi'.'il<-(l 
also, to prevent persons from piirchasiiig wliitii women'" (as servants) "and marrying 
them to ihcir slaves, for the purpose of making slaves of them" (and their ollspring.) 
••The penalty is laid upon the masters, misticsses, ac. and the clergyman and tli« 
wonian are intended to be favom-ed." This statement, though not very creditable to 
the early setthirs of Maryland, is confirmed l)y Uu.^, prcamhlc to the repealing act, anil 
al.so by the terms of the enacting clause; lor it set.'; /vt'c any such white .ser van t- 
woinan, :ind imposes a fine of ten thou.<:'.nd pounds of' tobacco upon the master or 
mistress v.-hn should procure or corniive at tlie mairiage. Act of luSl, chop. -1. 

t .See the :ict of U'.'H), chap. -10, eiUitled •■ An act ascertaining' the laws of this pro- 
vince,'" and the act of 1700. chnji, S, tintitled •■ An act for repealing certain laws in 
tills province, and coulirming oliier.«." 
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uud mestizos, who aro nov.^ free, cxoeptcd,) muinttoes or mestizos v/lio 
arc or shall hereafter be in this i3roviiicc, ami all their issue and oli- 
spring born or to be born, shall be and they arc hereby declared to be 
and remain forever hereafter absolute slaves, and shall foUoio the con- 
dition of the mother J'' Act of 1740, 2 BrevarcVs Digest, 229 ; similar 
in Georgia, Prince's Digest, 446, (Act o/1770;) and in Mississippi, lie- 
vised Code of 3Iississippi, (o/1823,) page 369; and see 1 Revised Code of 
Virginia, (q/* 1819,) 421 ; 2 Litt. and Sid, 1149-50, Civil Code of 
Louisiana, art. 183. By this law, any person whose maiernal ancestor, 
even in the remotest degree of distance from him or her, can be shown 
to liavc been a negro, or an Indian, or a mulatto, or a mestizo, not free 
at tlie date of the hiAV, although the paternal ancestor at each succes- 
sive generation may have been a ichiic free man, is declared to be the 
subject of perpetual slavery. This is a measure of cruelty^'" and ava- 

* Under this law it may frequGiitly happen tluit a person avIioro complexion is 
Kuiopean may bo legally retained as a f-lave. Tlio >sHi]l-inlbnnccl mind will, upon a 
little reticction, perceive the justness of this conclusion. A couipotent judge of tho 
subject, Don Antonio do Ulloa, whose opinion is contirmed by tliat. ol"Mr. lid\vards in 
Lis History of the West Indies, furnishes the following testimony : — ''Among the 
tribes vrhich are derived from an intermixture of the whites with ilio nejrroes, the; 
fintiwa the mulattoes; next to tliese are tlie tcrccroncs, produced tVoui a white and a 
mulatto, with some approximation to the former, hut not so near as to obliterate 
their origin. After these follow the fjituvtcrones, proceediui^ from a white and a 
terceron. The last are the qidnteroncs, who owe their origin to a white and a quarte- 
rnn. Tins is the last grmlaU on, there being no visible difference between i/teni and iHf, 
vMc^. either in colour or features ; xay, tjiuy auk ovtex Vaiuer than tuk Spama!!1»s." 
h'Q J'jli!)ards''s West Indies, book 4, chap.l. "A. qjtadroon is tho child of si viesdzL 
mother and a white fatlier, as a viestize is tho child of a mulaUo mother and a white 
lather, 'ilha quadroons are almost cntircl// white: from their skin no one would detect 
iheir origin; nay. many of tliem have as fair a complexion as many of "the hanghty 
Croolo females. Formerly they were knov/n. hy their black hair and eyes; but at 
I'lresont iliere are completely fair quadroon mcdcs and females." — Travels iitrough North 
America, Jcc., by liis Highness, Bernard, JJul-c of Saze-V/eiinar Kisenaeh. page Gl, vol. 
ii. 'j'hvis the quinteronos, who are only four removes from a negro ancestor, are 
Ibinid to be undistinguishable from tho whites, either by colour or features. Yet 
oven these, and the descendants of these to the remotest geneiation, ai e deemed 
slaves with us. In point of tact, <c?Tcro??es aro sometimes almost, if not entirely, 
y.liilo. An instance of this kind occuri'cd in aji individual, whr,sc case undorAvent 
judicial investigation in the city of Philadelphia, in tlie year 17SG: the report of 
w'-'ifh appears in 1 Dallas' licp. Ki?, PiroM alius Jklt cs. JJafby. 1'hc reporter's stjiti?- 
j;ient Is given in these wTjrds : — " The plaintiff, being tho supposed issue of leJiilc and 
rduhiUo parents, attended the defendant to l.*hilndelphi:i, in tJie autuinn of 17SI, and 
iiresentcd .vo j)Mrc a comxjlexion. ih^vi tho attention of the Society (Abolition Society- 
"f i'ennsylvania) was excited, kc. kc. Upon the trial it was given in evid(n;ce, that 
tlie piaintitf was boru in Maryland of an unmarried viukdto woman"' (wh.o way a 

S!::Y0.) 

I now quote another instance of a most extraordinary character, — oTivJiite chilUron 
tho innnediijte ollspring of a negro r.jother; smd though this may be looked upnn ;>s 
"■^lii>nis natural, to winch r^o reasonable person would expect 1ho general laws of so- 
(■lely to 1)0 accommodated, yet, as it proves incontestably ih:\t"vhiii''.--iwc now in slaver.y 
iii one of our states, under the ea-jrress sanction of law, I Avili mnke 7io apology fnr 
inimUioing it. The instance to which I refer, is thus related by h;inri;n<'0 J. 'i'rotti, 
ill a letter to rrofessor James, of the University of rennsylva»ji:), dated Koveniuer 
10. 1S25. '= Some time in the ye:!r 1815. w 'negro vjcmaii. belonging to Mr. Allen, of 
I''arnv,-ell, Hov.tli Carolina, wai? delivered by a natin-;il unassisted labour of three 
'■liiidren : two of them v,-ere iviiite males, the other a perfectly black female. The two 
^^oys are now alive and fnll-grov.'n for tlieir age. Having, in company viitli other 
.^'eutlenien, visited the inolhcr a.nd children, expressly to ascertain the trutli of these 
'acts. I have no hesitation in stating the abovc-nioniioned cii'cumstance.s a.s cori-ect,*' 
I'cc. Bee Tln^ Nvrtli Amcricav Medirrl a7vl ,S"7-gic(d Jourmd. JS'o. 2. April. '\S-2C>, 
]'''!,'■''. 4GG. Troni tho character of tho ..bjuriKil from v.lji-'h this a-^XMnint has bee'i 
'lahen, and especially in reliance U})0n the judgn:entof tlie highly respectable geu 
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rice wliicli, to the rcproacli of ouv republics, there is iiiuoli rca;jon io 
believe has no precedent in nny otlicr civilized country. *• in Jamaicaj 
the condition (of slavery) ceases by express law to attach upon the issue, 
at the fourth degree of distance from a negro ancestor. In other 
islands, (British West Indies,) the writtai law h silent on this head; 
but by established custom, the quadroons or mestizos (so they call 
the second and tliird degrees) arc rarel}- seen in a state of slavery." 
Stcjyhen^s Slavery of the British West India Colonies delineated, 27 ; IJd- 
2oards^s West Indies, look 4, chap. 1. And, as in the Spanish and Per- 
tnguese colonies, slavery is in ail respects mucli milder than in tliosc 
of the British, it is fairly inferrible that a regulation equally favoui- 
able to freedom, by custom, if not by express law, prevails tlierc also. 
Of the French colonics and of the Dutch, I iiave not such inforniatiou 
as will authorize an opinion which may deserve much reliance ; yet in 
tiie Code Noir it is certain many provisions may be indicated, of a 
]nuch more liumanc character than can be found in the codes of oiir 
sla ve-holding states, on kindred topics. 

It lias been already incidentally noticed that, by the common law, 
— liio law of Villanage, — the otispring always followed the coudition 
of tiie father: it has been also stated, and indeed the law Avliicli I 
have just extracted declares this principle in wicquivocal terms, tiiat, 
with respect to slaver}?- among us, the condition of the offspring i}^'^-' 



ilo!n;in 1,0 "whom tlio leltoi" is addressccl, I havo treated tl^o "vvhole relation as sub- 
f<(:irit iully tru(5. I confess, there is somctiiing (particularly the distance of iiirw 
hotwcoi! Uio bh th of the children and the date of the coimaunicaticuj which loaves 
room to doubt whether an imposition has not been practised on the writer of the Ift- 
tui'j — whether the while children were not born of white, parents : yet. adnjittiii,i; tliid 
supposition to bo correct, it would fortity the position, that our lawgivers should pay 
sorau ros|>oct to colour; for hero are two while, children who havo been already in 
slavery more than ten years, and in all -probability they w ill remain so dvu-inf? life. 

All additional c;iso may bo hero subjoined, illusti-ative of the £';eneral doctriuo cO!:- 
taiued in this note. An advertisement recently inserted in .'i isewspaper publisluMl 
in (he city of riiiladelpb.ia, oflers a reward of one hundred dollars for the apprelsci".- 
slon of a person al!o;:^ed to be a runaway dave, who is thus described: — Abs'cotidf'il 
from the subscriber on the 10th instant, a very i-rigJd mulatto man named >Vasbi!];;- 
ton Tiiom;is. lu-: has 5o:^^•ETI•.^{KS iJKKrv i^hstakk:;"^ roii a wiirr;-; man!!'' What t!i'' 
^^.^la•^M^ (>f distance of t.his person from an African ancestor is, does not appear; yot. 
nuaiuh mure than once taken ibr ;i v>'hite man, ho is still claimed as a .slave 1 1 'jfi'O 
Deni'icraUo iVc.S'.s" of Aur/ust 13, 1S27. 
Tal;e tli'j followin,!:!;, aniony; many similar cases, occurrin.u; in tlie sl.ave states 
'•The S't./t Ji'ii'cr Journal, at J'^owling Green, I'ike county, Mississippi, gives the fol- 
lowing, which it correctly classifies as ;i jjeculiarly hard case: — 'A case of a slave 
s'liiig for his freedom was tried a fjw days since "in Lincoln county, of Avhich thj 
f;>l!'.v,v!ng is a brief statement of the particulars : — A yovith of about ten years of a;,v 
'•u.;m: for ids freedom on the ground tliat ho ^vrss a free white person. The conrt 
gi ;;!i!cd his petition to sue as a pauper, upon inspection of his^ person. Upon lii^ 
trial i.Hilbre the jury, ho was examined- b^"- tlie jury and by two learned phy.-iciaiis: 
all of whom CfMicurred in the opinion that very little, if an3\ trace of negro bloi il 
could bi^ discovered by any of the external appearances. All the physiological marlis 
and distinctions which characterize tiie African descent have di-sappeared. His skiv. 
was fair; liis hair .soft, straigjit, lino, and wiiito; his eyes blue, but rather di^poscil 
to the liazle-nut colour ; nose prominent: the lips small and completely covering tlic 
tooth; hi.- head round and well formed; forehead high and prominent; the eai'ri 
large; the tibia of the leg straight; the feet hollow\ Notwithstanding these evi- 
dences of his claims, ho was proven to he the descendant of a mulatto woman, ar.d 
that his progenitors on his mother's side had been, and still Avcre, slaves; con^c- 
({uently lie was found to be a slave. From the feeling manittisted by the coniinnnitv 
where the trial was had, wc presume his frcfodoni will be pm-ch.-ised and his cducaliuii 
provided for.' " See roh.stiH':^ Aniericaii Advertic-i-r, O-jl. 16, IS^Jl. 



INDIAN SLAVES- 



ponds upon tho coiidUiou of tlio mother. A coiiscqueiice of this latter 
I'ulc is, that whctlier born in or out of wedlock, tho children arc slave>3 
'>vliencvcr the mothers arc so. Bat as to the child born out of wed 
lock, while from motives of jjubiic policy the common law i^revents 
liim fi'om deriving any benefit from his parents, by way of i?iheriiance, 
it declares, with a consistency strongly recommended by its humanity, 
that he shall not bo obnoxious to the evils of slavery. Had these two 
maxims of tho common law, i. e. that the offspring follows the condi- 
tion of the father, — and that an illegitimate is always born free, — 
been permitted to retain their place in colonial jurisprudence, none 
but negroes of tho whole blood (except from the rare instances of a 
inatrimonial alliance between a free woman not black and an abject 
negro slave) would be numbered among the victims of slavery ! ! 
Every mulatto, except from the source just mentioned, would have 
])eeu free, — a destiny at which, though it may have no claim to sup- 
port it superior to what may be avouched for the ne{/rOj yet, inasmuch 
as it would have prevented the tremendous augmentation of our ser- 
vile population, the evils of which are daily more and more felt, 
Immanity and religion would liavc had cause to rejoice. 

I am aware of a reply which may be given to these remarks. It 
may be said, *'True, on your principles, no mulatto would be a slave 
—negroes only would be such; still it would be necessary only to 
encourage matrimony among slaves, and the decrease of slaves, which 
you consider so important, would not happen." Without stopping to 
frliow that this view of the matter is not altogether correct, it may be 
justly rejoined, that this very encouragement to mcitrimony would, in 
iti:olf, bo of vast moment, from Us moral effects; and, furthermore, 
(wliat ought by no means to be lost sight of,) since while the j>arties 
to a marriage contract are in full life, ncitlier of them can lawfully 
enter into a similar contract with a third person, the master's interest, 
or vrliat ho conceives to be so, would in a great degree avert the terri- 
ble calamity which is now common — a separation of the parents of the 
same children — a sej)aTation of those who ought to be strictly and 
legally husband and wife. 

It may excite the surprise of some, to discover Indimis and their 
offspring comprised in the doom of i)erpetual slavery ; yet not only is 
incidental mention of them as slaves to bo met with in the laws of 
most of the states of our Confederacy, but in one, at least, direct legis- 
lation may be cited to sanction their enslavement. In Virginia, " By 
an act passed in the year 1679, it was, for the heilcr encouragement of 
soldiers, declared, that what Indian prisoners should be taken in a 
^var in which the colony was then engaged, should be free jmrchasc to 
the soldiers taking them. In 1682, it was declared, tliat all servants 
brought into this country, (Virginia,) by sea or land, not being Chris- 
tians, whether negroes. Moors, mulattocs or Indtaxs. (except Turks 
and Moors in amitv with Grea^t Britain,) and all Indians which should 
tiicroafter be sold by neighbouring Indians, or any other trafficking 
"With us, as slaves, should be slaves to all intents and pwyoses.^^^^ Per 



•• Thof^o act.s." saj's .Tiiclgu Tiickur, sporikinj^ of tlic acts cited in Iho lexf> "con 
'Siuied ill f.irco t ill (hrj year 1G'.'!1, v/hon. an act liavin-i; bwiu pa.'fKjd, nxitliorj//in;r a 'Vcg 
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.''•ai!;^o Tucker, 'In the case of .liud>jin:i V8. WriijhL 1 Jlcnning and Jhtn- 
ford's .Rrpor[s,'io':i 

And in the uiato of Ncv/ Jorsc.y, it ^vari dcciilccl by- tlio supremo 
court, i:i tlio year 1707, -'Tliat Imltans uiiglit bo held as slaves." No 
l:i\v Avas adduced to siiov/ llie origiiiatiou of such a right, but it ap- 
pcarcd by several acts of assembly, one of ■wliicli was as early ;is 
;i71o-14, that they v.'cro classed with negroes and muhittoes, as slavea. 
Ciiier-Justlcc Kinsey remarked, "Tliey (Indians) have been so long 
recognised as slaves, in our h'lw, that it would be as great a viohitlon 
of the rights of property to cstablisli a contrary doctrine at tlio pro- 
ven t day, as it would in tlie case of Africans, and as nsclmi to hwexii- 
(jala (ha inanner in which they oiuginally lost their freedom." Th,i 
f-^LaU VH. Wagfjoncr, 1 Jlcdsl£(uVs Reports, 374-370. 

In addition to the lavrs already cited, declaring wdio shall be dccuicd 
.slaves, the codes of the slave-holding states exhibit a considerable 
number of enactments, by which free negroes, &c. arc converted into 
absolute slaves. Thus, in South, Carolina, if a free negro harltGiir, con- 
ceal or ENTF.UTAiN a runaway slave, or a slave charged "Avith any 
criminarmatter," he shail forfeit the sum of ten pounds currency for 
the first day, and twenty shillings for every succeeding day, &c. And 
in case such forfeitures cannot be levied, or such free negro, shall 
not pay tlie same, together with the charges attending tlie prosecuiion, 
sucli FUKK ncfjro, kc. shall be ordered by the justice,/© he sold at public 
outcry, and the money arising by such sale shall, in the first place, be 
paid lor aud applied towards the forfeiture, &c. to the owner, &c. ; and 
the overplus, if any, shall be paid hy the said justice into tlie hands of the 
rmUic treasurer,"^ &c. 2 Brevard's Dirjest, 237, act of 1740. 



.'itul opon tnido for all persons, nt all tinios and at all places, with all Jvdiavs v:Ju'!.<o- 
ever, it was decided by the courts, lliat this operated as a repeal of the former ads." 
Hl'O, 1 Jlevimuf ami Mn.iijhnl's Ji'eporls, 109. The descendants of such Indians as wito 
rodi;(;i3d to slavery under the sanction of the acts of 1070 and 1082, and durini!: the 
time in which tlicse v/ere in force, may even at the present time be held as slaves in 
Yirgiiiia!! lUit the decisions of ihe court protect all others. The higliest court of 
judicature has decided, that " i\v a live Amcvicnn Indian hrought into'Virg-inia 
the year 1091, could not lawfully be held in slavery there, although such Indian was 
a slave in the country (.lauiaica) from which she had been brouaht. previously io 
.and at the time of her removal." JJuttvs. .h'aclui, 4 Mun ford's l^eports, 209. See ':il?<> 
2 Jlenninf/ and Miinjhrd's Jieports, 149, Pallas and nt/iers vs. J fill and ot/iers, in whicli 
«':!ses the claim to freedom of at least tioelvc descendants of vafJce American Tndi;in--j 
wlioso maternal ancestors had iiot been reduced to slavery till after 1091, was esl:i- 
bh'shed. 

i; have, in Uio text, considered the whole of the o-lth section of the act of 1740 ;i.s 
the law cf South Carolina at the present time. A verv recent proceeding iu one of the 
judicial tribunals of that state, is my justification for so doinir. Tlie fiubjoined i.'S.- 
tract from tlie Cliarlcston Courier of tlio 13th August, 1827, details the prcceedin.s: to 
whicli reference is here made:—"' A trial of mucirinterost took place on .Saturday 
at the City Ifall, before a court composed of Jolni Mic/iel, JiJsq., Juxtice of the Quorum, 
(did two FrcehoUla-s. The parties put upon their trial were Hannah Elliott, a free 
blaclc woman, together with her daughter Judy, and her sons Simon and Sam. Tliey 
Avcie severally ijidicteu under t/ie act o/"1740, for liarbouring. concealing, entertaininir 
t wo Icmale children, aged about si.K and nine years, tho^'property of a lady of tiiii^ 
city, the e.\traordinary concealment and discovery of which was "mentioned a short 
time since. 

'•After a patient investigation of all tho circumstances of tlie case, the prisnnor? 
having the aid of able counsel, the court found them all ijuiltv. and sentenced thein. 
in accordance with the provisions of the aforesaid act, as follows :— Hannah i:ilio!t, 
with having harboured those slaves, lor the term of two years; and lier children with 
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So, 'nil case any slave shall be cniaiicij»atod or sot ii-eu, otlicvwise 
tliiin accoi'diDg to tlio act (of 1800) vegulatinji; eiuaiiclpations, it shall 
Ise lav>'ful/o?' anjj j:)cr.'^on whatsoever to seize and convert to /n's or her own 
use, and to keej? as his or her properti/ the said slave so illegally eman- 
cipated or set free." 2 Brevard's Digest, 25(3. 

And ill Virginia, **If''^' any emancipated slave (infants excepted) 
•;]i;dl remain witliin the state more than twelve months after his or 
iier right to freedom shall have accrued, he or she sliall forfeit all sucli 
right, {"ind may ha apprelicndcd and sold by the ovor.seor.-^ oi' the poor. 

Ibi- tlie ).»onelitoi' Tin: LiTKUAiiv Fir\j) ! 1 lli-o. Cvde. 4o0, and 
s'jo Const. (;/".l85;i. 

iLiviiiij; liarboufcd them ro:s])0(,'tively, fbi- >iM(oen Viuriiths i.-ach. Tliu i»eii:Uiy uiulm' 
ilio ;u.-t is a IbrJrituro of ten jjounds can-oiicy lor Wio Jin-'t tl:iy, aiuJ Itve/ih/ sliilli)tai< our- 
runry for 'X'tri/ dan after, to Iho use of the ov.'iier of tuiy sia vL^ so liarbuured, coju-oalod 
or t'liturtniniid. Tlio tict :il.so provi(.!es. that i:i c;isy tiic foi fuitnru niniiot bo loviod 
en .'Micli free iiog'ro, to.a;cthL!i* with tho cliiirtix-s JitioiidiJi.i;' the {iro>ecnlioii. il»6 parties 
r.iusi bo sold at public outcry, and fuo uioiiey aiisi!;j.; from surli 8;ile ijc ajipliud. in 
thu I'rst plat'O. tov.'ards the forfoituro duo to the cvaor. and tlio overplus, if Jiiiy, 
5jcpuid into the public treasury." 

Nii'ivspapcrs of later dates conliriu this statonient. and jni'orni us. what ini.ii'ht natu- 
riilly have been auticipiitod, that The unhappy oouvii.'t.s, hi'iuir unable In satisfy the 
fn'.riiious ])0o:ilties which had been imposi'd upon thoui, were sold at public outcry^ 
ton days ;if:er tho trial, lor slaves duriug- !i!e. 

i!ut. notwithslandin}? this decision of tho C!iarh=ston couvt. T have no doubt that 
ilie iwx HAS), iio far as cover rn:< i/ic I'JJiiiiv.r, jrrc v-ymcs, uiidal/nf.'^ or iiiiV.:u:os, in 
hurhonriipj, conceal iiig or cntertaioivf/ a ranaiuui/ .';/;(?•<;. not cmatk;!;:! w.t.'i' an'V euiJiiXAL 
MATTKU, is rqmdi'd. On tlie "JOtlj beceuibur. ISliL th.i^ li';dsiat.ure iioiWh Carolina 
fiiacleii a lavv- in these words : — ••'If any fr*;e ne.t^n;, hiulai U; or nicsli/'-o. sh;ill liarbtuu', 
voncoal or entiirtain any fugitive or ruiiav/ay .-lave,, and bi.( convii'tt'd' llierfjuf ))eforo 
two J((:;f ices and Ji ve frei'holders, lie shall suHl-r sucii ciirnore.-il jnuii.-^huient. not oxtond- 
iiii,' to life or limb, as the said justic-js and iVix-ln-lders. who try such oilender. shall 
5!) their discretion.' think lit." See AcU of Uie. ,'y-.v;;/.;;/ <.f D,:c. 1821.^;..-</d lii) ; and James' 
I'iU'M. :?'.)0. 

i'-y couiparini; these two acts tor^othor. it v.-ill b<i yierci'ived Hiat they oiirr.p. m the 
iiosi'ri|itiou of the orrence to be provided a,u;ahist, v. i>liij thoy dijhir \u two i.'uitoi-tant 
particulars: jir:<i, as to the tribunal before uiiich (ilTv-ndei's ncaiust tin; law an* to be 
tried: $ec<mdhi, in the puni.'^huie»it to b>e iiiliich'd eii convictiori. Tud'^r t he act of 
IT-k), the tribunal consists of one justice and Iwo frcholdoi's. as is slat.'d in another 
sc'C'iion of the same act: a!id the act oi 1821 e.Npressiy dir(;cis a iriitunai conijtOised of 
iiw j"a.-tices ain.l./a'0 freeholders. ]>y the former act. tv.-o fa inaj(!rity) nsenib'ers of tho 
(.'ourl can convict or acquit: accordin.t; to thu latter. ./Iv/i?- are ne;-;'ssary for either )>ur- 
|)'j.<e. On the supposition that botli acts are in lor"c«.-, the oihiuder n'lay lie tried :nid 
ljuni.shed tioiai for one and the same oUtMice — a conclusion which i.s for!)idden by a 
)riiiLipal of crinnnal jurisprudeiice, which has no e:-.<a'i)tlon in the laws nf any civil- 
'.'.cd country, naundy, that "no man can bo ]jL-ua,'d in ]ie:il of loiirsl pen.alties more 
tlian once upon the same accusation." 1 CiiiLL'f y-. (^rin'ivi! Laii:, 402: 4 />la. Cnm. 
Tlio provisions of tl.»e two acts are therefore nianifusl ly inconsislent witli each other, 
ju which ca.se, althoug-h words of ex])ress repeal are imt usi-d in the latter act, yet by 
iuiprication it repeals the former, tlie statute always givim; i^l;:co to t lie //(;;y. where 
both cannot stand together. J. iil. Com. 39. iiee lii'x r^^Cal.o'r. -i hurr, ;vnd Hex 

vs. Davis, Leach's Cases, 228; l)v.-arris on Statutes. C.Tr.-t. 

The only argument by which the po:sition - hat both acisar .* in force can Ise maint.;-:incd 
is, that the penalties are cumulative. Tins, hov.ever, can \:\Va: yhu-.' oidy where but 
one conviction is reouired; Avhereas, it has been siiov.-ji ;!})ove that 'c'-j are n<j.C!j.<sary 
according to these acts, inasmuch as tioo distinct trihr.Tials for Trial an-, apjioiuti/d. 

* The late TresideJit Jederson, liifving by hi;: last will einaiicijiab-a fivi? shive.^ for 
whom he appears to have entertained much ]icrs"i/'.il ri-::ard. in cijnse.j uence of this 
>ection. mado the follov.-ing ])athetic appeal to the b-.;i>i;iro.ri' of his n.-.tive St.ate: — •• F 
huinUi/ and earneMi/ roiiuest of the leirisiaiuri- of Vii -ini.i, a cojii'.rni.-il ion of Ibi^ b-e- 
qucsts to these .servants, lod/i. '}y'.l'hn:'Sio)). ('I yi;)nai :■' ill /.'n:; S'ot-'. ^'^h^'rl; thi'i:" I.amilicS 
:nul connections ai-.-, as an additional instant-:- of tii.- lavoiu- of v.bii-b 1 have n-ceivod 

uiany ot:her manifestations in the course of my liie. I'.nd ibr which i now eive tiiem 
iiiy soh-mn und dutiful tiiank.';."' 



b FkKE MA1>E SLAVES. 

In Av;?'/// Citrdlina he ^nny ))0 f-oM ))y order of court, and Jlie pro- 
ceeds l>o eciiitillj' divided hetwcoii the wardens for tlie poor and tiic 
'ni formcr. SlaliUcf^ of Norlh. Carolina, 580. 

And sec Lavvs of Floruhi, by wliicli a free negro or mulatto, if con- 
victed of any crinuj or wisdemcanour, tlic punishment of which shall 
^lot allect life or iimb, if nn.:i))!e to pay the line and costs of j)rosecu- 
tion, t'je shei'itf sliall offer liis services at public sale; "and any per- 
son who shall take such free negro or mulatto for the shortest period 
of time, paying the line and costs of prosecution, shall be entitled to 
the services of such free negro or mulatto, v.dio shall be held and 
taken for the mid period of time as a slave to all intents and purpose- 
whatever." Act of Feb. 10, 1832, Thomjison's Dijesty 5-12. 

It is obvious that in tliis way, although convicted of a misdemeanour 
only, .and this so slight in the eye of laAvas to incur a mere fme, a free 
negro may become a slave to the end of liis life. And so, in the same 
state, for the smallest debt contracted by a free negro or mulatto, Ijo 
may become a slave by sale under execution against him. lb. 545-:IG. 

In Mississippi, every negro or mulatto found within the state, anil 
not havinfj the abiliUj- to show himself entitled to freedom, may be sold, 
)>y oi-der of the court, as a slave. Mississippi Rev. Code, 389. 

Maryland, in 1717, (chap. 10, sect. 5,) adopted these provisions:— 
"If any free negro or mulatto intermarry v»'ith any white woman, or 
if any white man shall intermarry v»'ith any negro or mulatto v/oman, 
sucli negro or mulatto shall become a slave duriiiff life, except mulattocs 
born of white woiiicn, Avho, &c. shall become servants for seven years." 

Another copious source of slavery — tlie condemnation under Liws 
of several of the slave-holding states, made specifically for this purpose, 
of natives of Africa, brought into the United States iu violation of the 
act of Congress of March 2, 1807, entitled " An act to prohibit tlie 
importation of slaves, &c. from and after the lirst day of January, 
1808" — I shall defer the considoi-a.tio.u of, to a subsequent chapter. 
See the Ap2ycndix, chap. 2. 
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vince of Maryland, and wmII be readily apprehended from the subjoined 
extract from the act of that province in 16G3, chap. 20, sect, o :— " All 
the issun of Unf/lish or other free-born women, that have already 
married negroes, shall serve the master of their parents till they be 
thirti/ years of age, and no longer." This act liaving been annulled 
ui 1000 or 1700, was revived in principle by the act o/1715, chap. A \, 
sect. 20, witii an extension of one year to the period of servitude fixed 
by the old law. The same ]n'ovision shortly afterwards rccommendea 
Uselt to the general assembly of rennsylvaniay\ and may be found 

_ * Tho oxti-LMiie liiirdship af (his law will bo seoh when I conio to treat of ll:e exclu- 
liuos-noi?'^'''^'^'"''' '^^ ^^"itnesscs, where the hitorost of white persons is in 

f t l»"vo l.oen (•arofnl to note wiih parlicMiliu ity the net of Assoin1>ly of ronnf.vlv:mia 
A\liich jrave rise to (Ins species of servitiule, chiolly because tlie late .Jiulue }iush lias 

l^^i'Tr V V.'?^' '''^'-'^ ♦''^^ Mufboriiy upon which it was founded. Sou> 

Me,sp d)Uca ns-. Aet/ro JJrh>-,; rt I Jjallas' h'cp. 470. And this uiistake has boon followed 
in :i iccfm-o boloru Mio I,:iw Academy at the openiti^^of the session of lS35-or,, p. 22. 
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incovpovatccl in an act passed March 5, 1725-20, entitled "An act 
for the better regulating of negroes in this province." JS^ortfi Carolina 
in 1741, (ch. 24, J. 18,) imposed a servitude for the same space of time 
(111 tlie ofepring of a 2v/iite woinmi-iscrvant and a negro, miiiaUo, or 
Indian; and this statute, although not in force thei-e at the present 
time, continues to be the law of Temiessce. Statutes of Tennessee, 662. 
^Vith respect to Maryland, it is necessary to add, that the progressive 
light of nearly a century and a half has at length enabled her to dis- 
cover, as is declared in the act of 1706, cho}:^. 07, sect. 14, that " it is 
contrary to the dictates of humanity and the principles of the Chris- 
tian religion, to inflict personal penalties on children for the offence 
of their parents;" and this species of servitude has, in that state, 
i^eeii accordingly abolished. 



CHAPTER II. 

OF THE INCIDENTS OF SLAVERY, 

Vn rn the present chapter I proi)ose to begin an examination of the 
nature and legal incidents of slavery. And in doing so, I will, in the 
iirst place, treat of the laws which regard the slave as property. Tiiis 
^vill comprehend such laws only as concern the relation of master and 
dave. Afterwards, those which treat of the slave as a member of civil 
sociclf/ will be discussed. . 

The civil law — except v.iiere modified by statute or by usages which 
have acquired the force of law — is generally referred to in tiie slave- 
liokling states, as cantaining tlie true principles of the institution. It 
will be proper, therefore, to give an abstract of its leading doctrines; 
for which purpose, I use Dr. Taylor's Elements of the Civil Law, -page 
Slaves," says he, "were held pro mdlis: pro moriuis: jwo 
qmdnipedihus. They had no head in tlie state, no name, title or re- 
pstor: they were not capable of being injured: nor could they take 
by purchase or descent: they had no heirs, and therefore coukl make 
no will: exclusive of what was called their ^:>ec?f/2«m, whatever they 
acquired was their master's : they could not plead nor be pleaded for, 
hut wore excluded from all civil concerns whatever : they could not 
chiiiu the indulgence of absence reipuhliccc causa : they Avere not en- 
titled to the rights and considerations of matrimony, and, tlicrefore, 
had no relief in case of adultery : nor were they proper objects of 
cognation or affinity, but of quasi-coynation only: they could bo sold, 
transferred, or pawned as goods or personal estate; for goods they 
were, and as such they were esteemed : they might be tortured for 
evidence, punished at the discretion of their lord, or even put to death 
by his authority." This description is to be taken as applicable to 
tlie condition of slaves at an early period of tlie Uoniau history ; for 
hcfd'c the tail of the lloman empire, several impovtafit clianges liad 
been jntroduced favourable to the slave. I'y the lex Cornelia do .sicariis, 
tlio killing of a slave became punishable. Dig. d88. Cooper's Justinian, 
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^11. 'Vha juH vi(m el nms daiinccl l>y the iii.ister, wns rcstrainci.l hy 
(Jl.'UKliiis, the succcsBor ol" Caligula. Ibid. The emperor Atlrisiu pio- 
liibitcd gcnci'ally cruel treatment towan.U slaves; and he banishcf] 
Umbrici;!, a lady oi* qiialit}^ for iivo years, quod ex Icvisslmis cau.sis 
iiuas anciilaSj'^' atrocissime tractasset. Cooper^s Justinian^ 412. Anto- 
ninus Pius applied the lex Cornelia de sicariisy specifically to the masters 
of slaves ; and the same law was strengthened by Severus and by 
Constantiuc. Cooper'' s Justinian^ 412. Slaves might always induce 
an invostigatiou by flying to the statutes of the princes. Ibid. 

I believe it will be found, upon a close comparison, that the condi- 
tion of the slave, in our slave-holding states, so far as the laiu 9nai/hc 
invoked in Ms behalf, is but little — if in any respect — better than uas 
that of the Roman slave under the civil law. Take the following de- 
scription of slavery, as given by the Supreme Court of North Carolina 
in 1820 : — The end (of slavery) is the profit of the master, his secu- 
rity, and tlie public safety. The subject is one doomed in his o^vn 
person and his posterity to live without knowledge and without the 
capacity to make any thing his own, and to toil that another may reap 
the frnits. Such services can only be expected from one who lias no 
will of his own ; who surrenders his will in implicit obedience to thr.t 
of nnother. Such obedience is the consequence only of uncontrolled 
autiiority over the body. There is nothing else which can operate to 
produce the clloct. The power of the master must be absolute to 
render the submission of the slave perfect. In tlic actunl coiidition 
of tljings it must be so. There is no remedy. Tliis discipline belongs 
to the state of slavery. TJicy cannot be disunited without abrogating 
at once the rights of the master and absolving the slave from his sub- 
jection. It constitutes the curse of slavery to both the bond and free 
portions of our population ; but it is inherent in the relation of master 
and slave." The State vs. Mann, 2 Devcreux Rep. 263, 2G6. 

Tlic doctrine of South Carolina is equally strong. It is concentrated 
by Wardlaw, .1., in this single sentence : — ''Everj' endeavour to extend 
to a slave positive rights is an attempt to reconcile inlierent contradic- 
tions ; for, in the very naivre of things, he is subject to despotism."' 
J'jX parte ]3oYLF/rox, 2 Strobhart, 41. He gives this as a quotatiou 
from ICmloch vs. JIarvey, Harper's Rep. 514, with the commendation, 

as is well said.^^ 

According to the law of Louisiana, *' a slave is one who is in the 
powei- of a master to whom he belongs. The master may sell him, 
dispose of his person, his industry, and his Inbour ; he can do noihino:, 
possess nothing, nor acquire anything, but what must belong to hi^ 
master." Civil Code, art. 35. As to the master's power to punish his 
f-lave, a limitation seems to be contemplated by the following article:— 
"Tlie slave is entirely subject to the will of his master, Avho may coi- 
rect nntl chastise him, though not with unusual rigour, or so as to victim 
or muiilnle liim, or to expose him to the danger of loss of life, or to cmiyc. 
hhdrath.''^ — .173. Yet, as will be fully demoiistratcd hereafter, 
no such liiaitntion actually exists, or cau by law be enforced. 

NVilh respect to the otliei* slave-holding states, as none of thesj have 

IsiH'iiuso lor very s\h;]it causes .she ha..! trcutva her icmalo .';!.•» vci^ very cruelly. 
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;uio|ite»1 fntirti wriilen ror/cs, oiiuneintion.s of* hucIi h acnrntl natnvo n?^ 
•arc cxliibilcd in tho qiiohilions just niiulc from tiie hi^v oi" Lmiisifiiui 
uvc not to be expected. Nevcrtliciess, the cardinal priiiciplo of jslavery 
—that the f^lave is to be regarded as a tliii)g, — is nn artiole of pro- 
pei-tv^ — ;i chattel personal, — obtains as undoubted law in all of tlicsc 
vtutcs. In South Carolina it is expressed in the following langnngc: 
—'•Slaves shall be deemed, sold, taken, reputed and adjudged in law 
10 be chaltels pcrsoiialf in the hands of their OAvners and possessors, 
and ilieir executors, administrators and assigns, to all intents, comtnu^-- 
iions and purposes ivhalsoever.'' 2 Brei\ J)i{/e.s(, 229 ; Prince's J)if/est,^^K), 
,^c. ,^e.; Thompson* s JJigesty 183. The hnv is now the same in Arkansas?, 



An apt illustration of iliis doclrino is piosonted in an act. of ^Maryland, of 170S, 
Chap. C!. ch. J'i, No. 12. The following is tho l.ingiiaijo of this onli},'htened stalo:— 
*' ln case the personal property of a ward shall consist of specific articles, such us 

SUVDS. W'ORKINCf IMCASTS, ANIMALS OF AXV KIND, Stockj fumituro, plate, bOoUs. AM> SO 

FOHTii, the court, if it shall deem it advanta.t,'eous for the ward, may at any time pass 
an order for the sale thereof." &c. &c. Sih) 7iotc J, ?>tw<, 290. 

1 1 11 lioulsiana, Slaves, thougli movable by their nature," says the civil code, " are 
ooiif-idered as iuunovable by the oi>oration of iho law." — Art, 401. And by act of As- 
seiiiltly of .Tune 7, ISOO, "Slaves shall always be reputed and considered real estate; 
.^liall bu, as such, sxibjc'ct to be mortt,'aged, according to the rule.'; prescribed by laAV 
a lid they shall be seized and sold as real estate.' 1 Mtrtin's J>ifje.sf, i:A2. And in 
K. titucky. by the law of (fe.^cenf.^, they are considered estate, 2 Lift, awl ^■itvL Uiffcst, 
i \iiU. and pass in consequence to tmin; and not to execr.tors. They are, however, liable 
!'x riuillds to bo .sold l)y the master at iiis pleasure, and may be taken in e.\eculinn fi>r 
]);iyu)entof his debts. ll)i<{. ; and yen 1247. A law (net of 170o) simil;ir t o f hut of 
KonUicky once ol>tained in Virginia, but it w.".s repealed after a shttrt e.\ peri men t. 
>LM mil'.', to 1 liev. Code. 4o2. 

In -Ma.'f.'sacliUnotts and Connecticut, and probably in the whole country whicii u.sed 
to bear the name of Now England, tlie fiaraii features of slavery were never known. 
In Massachusett.-; colony, so early as in the year of our Lord one tIiou.sand six hun- 
dn d and forty-one. the following law was made : — ••' It is ordered by this court and tlie 
nuihoi ily tluMCof. tli:»t tliere shall never be any bond slavery, villenago or captivity 
among us, unless it be lawful captives tjikeu in just war, (such) as willingly sell them- 
selvos or are sold to us; and sucti studl liave tttc lihtrties and CiinitiTixs iii<af/e wln'cti 
ihc lav) of GOD establisuki) in iskael concermng sw:lt ^nrsons dotli mnrathi re'/uire." 

General Laws and Liberlies of Massachmdls Bay, chap. 12, sect. 2. Though the 
|ilu asL'tdogy of this law Siivour more of liiljernia than is supposed to be common to Ntio 
Kinjboid, yet its ineaning is sulliciently palpable. That tlie law was pot a dead letter, 
W(; have the autiiority wliicli may be collected from an opinion delivered in the ca.so 
of V,'indic.nden vs. Hatfield, 4 Mass. licp. 127-8, Ijy Chief-.! ustice Parsons. "Slavery," 
.siy.s ho. " was introduced into tliis country soon after its first settlement. The slave 
wa.s tlio jiroperty of the master, subject to liis orders, and to reasonable correction for 
Tiiisbeliaviom'. If tho master was guilty of a cruel or inn'easonabJ(i castigation of his 
sluvK. he was lialtle to bo puni.slied./o/' tlie, brcacli of tJic peace,, and. J believe, the slavo 
was allowed to demand sureties of the peace against a violent and barbarous master. 
L lidui these regulations, the treatment of slaves was in general mild and Innnane, 
and they sulTered liardships not greater than hired servants." 

And in CoiHiecticnt, .ludgo l{oeve, speaking of .slavery there, holds thi.s language: — 
'•Tilt' law, as heretofore practi.sed in tliis state, respecting slave.«, must now be nnin- 
tC'icstiiig. 1 will, liowever. lost the slavery which prevailed in this st;ite sliould be 
liuirolten, mention some tliing.s, tlv.t show that .slavcMy heie w;is very tar from being 
oi tlit! nbsolnre. rigid kind. The master had no control i>v(>r the life of his slave. If 
ii'' kiiled liiiii. bo was liable to the .'•anie pnnisliinciit .'is if Ju? killt'd a fr.ji'nian. 1'he 
!iia:-;li'r was as li;iblu to be sued by the slave, in an aclioii liir beating or wounding, or 
J"r iimnodenitt^ (.'liasti.'Jeuicni. ;ih lie would be if he bad tlnis tn'Uicd :ni a|-ijii-ontii-e. A 
.-i.'ivc u-;is i:apable of holding prn])orfy. in cb.'irafter of devist;e w leg.-ifee. If tliu 
i"i.'..--ti.M- .'-liould take away such pn.iperty, bis sl.ave would i>o ent itk-d to an action 
a-ranist. bim, by his ■procliein am/., (next friend.) From the whole w(; see tli;tt, slaves 
iiad the came right of life and jjioporfy as ajiprentices ; and tiiat the diOerunce betwixt 
ihcm was ibis: an apprentice isa.«;ervant tor time, and tho slave is a. servant for life." 
'^'Vav.'? Law nf Baron iC Femme, d}:. ;U0-J1. 
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althougii for a tivnc slaves tliorc were rcgavrlofl as estate. Fnf/IM'o 
JJiycsl, Ab.soliito «lcspolism needs not a move comprclicnsive grant 

of power than that wliich is here conferred. And though the parti- 
cidar design of the law-makers in framing this section v/as merely- to 
declare of what nature — wlicthcr real or personal estate — slaves as 
projjerty should be regarded, yet it is not on that account the lc?s 
appropriate for the purpose to which I apply it. It is strictly conso- 
nant with an inflexible principle of tlieir acknowledged law. 

Viewing the language, " that a slave shall he deemed a chattel pcraonal 
in the hands of his oivner, to all intents, constructions and purposes what- 
soever,''^ in this light, it is plain that the dominion of the master is as 
unlimited as is that which is tolerated by the laws of any civili/cd 
country in relation to brute animals,— to quadrupeds, to use thcAvords 
of the civil law. How far the existing state of slavery, as hy law csln- 
hlished and protected, may conform to this deduction, will best appear 
by a more minute investigation of the subject. And in order to sini- 
piify the inquiry, and to enable the reader to arrive at a pro])cr coii- 
clusion without difficulty, I shall subjoin, in distinct propositions.Avhat 
will be found to be corollaries from the act of South Carolina ; and. iu 
connection with each of them, such lav.'S as may be specifically appli- 
cable will be quoted, and their just bearing indicated. 

Prop. I. — The master may determine the kind, and degree, and lime 
of labour to which the slave shall be subjected. 

II. — The inaster may supply the slave with such foovl and 
clothing only, both as to quantity and quality, as he 
may think proper or find convenient. 

lit. — Tlie master may, at his discretion, inflict any punisli- 
ment upon the person of his slave. 

IV. — All the power of the master over his slave may be exer- 
cised not by liimsclf only in person, but by any one 
whom he may depute as his agent, 
v.— Slaves liave no legal rights of property in things, real oi- 
. personal ; but Avhatever they may acquire belongs, in 
point oflaiv, to their masters. 

VI. — The slave, being a personal chattel, is at all times liable to 
be sold absolutely, or mortgaged or leased, at the \vill 
of his master. 

VII.— -He may also be sold by process of law for the satisfaction 
of the debts of a living or tlic debts and bequests of :i 
deceased master, at the suit of creditors or IcL^atces. 
Vltl. — A slave cannot be a party before a judicial tribunal, in 
any species of action against his master, no matter 
how atrocious may have been the injury received frova 
him. 

IX. —Slaves cannot redeem themselves, nor obtain a change of 
masters, tliough cruel treatment may have reiulorca 
such change necessary for their personal safety. 
X.— Slaves being objects of properly, if 'injured bv tliird per- 
sons, their owners may In-i np: s;iit, and recover damages, 
for tlie injiivy. 



A^fOUNT OF LABOUR. lo 

Trop. XT. — Slaves can r.iake no contract. 

XII. — Slavery is licrcditary and perpetual. 

Prcparatively to the separate discussion of the above propositions, 
tlic remark may bo made, as applicable to each, that the absence of a 
k'gislative change as to the law of the proposition is always to be 
tnkca as an imi)lication that it exists as is therein stated. For the 
propositions, it will be recollected, are corollaries from the express 
ij-mcral law. 

Prop. I, — The mastkr 3iay determine the kind, and degree, 

AND TIME OF LABOUR TO WHICH THE SLAVE SHALL RE SUH.TECTE1>. 

In Timl of the slave-holding states the law is silent on this topic. 
There can be no doubt, therefore, as I have just intimated, that it is 
given correctly in the terms of the proposition. As to the silence of 
the law, the codes of Georgia, South Carolina, Louisiana and Missis- 
,sippi furnish exceptions; with what efficacy, >vill be shown in the 
.succeeding observations. One of these exceptions is as follows: — 

•'If any person shall on the Lord's day, commonly called Sunday, 
employ any slave in any work or labour, (works of absolute necessity 
and the necessary occasions of the family only excepted,) every person 
so oll'ending shall forfeit and pay the sum of ten shillings for every 
slave lie, slie or they shall so cause to work or labour." AcL of 3[ay 
10, 1770; Prince's Digest, 'ilo-j; 2 Cobb's JJi[/cst, 081. So m JHssissippi, 
inuler a penalty of two dollars, liev. Code, 317 ; Act of June 1 
And in Arkansas the penalty is 07ie dollar. Englisli's Di<jes(, 309. 

"Any owner or employer of a slave or slaves, Vvho shall cruelly 
treat such slave or slaves, by unnecessarj^ or excessive whipping, by 
AviUiliolding proper food and sustenance, by requiring greater labour 
frcia such slave or slaves than he or she or they are able to perform, 
or by not affording proper clothing, whereby the liealth of such slave 
or slaves may be injured and impaired, or cause or permit the same to 
bo done, every such owner or employer shall bo guilty of a misde- 
meanour, and on conviction shall be punislied by line or imprison- 
ment in the common jail of the county, or both, at the discretion of 
tiic court." Act of i833, 2 CobVs Digest, 827. 

The ostensible design of these laws is to afford protection to the 
slave. But, unfortunately for the oppressed, a single /«c^ proves tliat 
the ^'promised good'' 'n almost, if not altogether, illusory. It is an 
injlcxible and universal rule of slave law, (to which more particular 
attention will be hereafter given,) founded in one or tAvo states upon 
vmge, in others sanctioned by express legislation, that the testi- 
mony OF A COLOlIllEn I'ERSON, WHETHER ROXD OR FREE, CAInNOT BE 

rvHCEivED AGAINST A v/iiiTE PERSON!!! It is scarccly ncccssary to 
add another word to substantiate the allegation, that these laws of 
Georgia ought to bo considered entii-ely and unqualitiedly nugatory. 

A strong iiliistratiou of this remark is supplietl by iha folliiwint; doci.«ion of the 
^'iip'''-ine Coui-t 01' Alutxiina. '-'i'lic niisstor or owner, untl not thu slave, is tin? propt^f 
jiiiil^ii whotiior tin." sImvo is too sick to bo able io laboiu-. Tho slavu ca'inot tlnM-clnrc* 
f'i.'>^ist illy onU;r (if tlif niastor. rir nwnt.-r, to ;;"0 to work." S'tafc v?,. Ahruiu. 10 Al<i- 
h,lhi:, li'rp. 02S. 



j'l AMOUNT OF LABOUR. 

r.y wny of illustration, liowcvcr, suppose ti slavo, fji/ the command of 
/lis vu(>itr-r, and tlivoiigli (eiTor of liis displeasure and piiriishmoiit, )■•• 
discoYCi'CHi on tlic Sabljatli, employed in the "ordinary labours of iiio 
field. It may bo assumed lliat the master is apprised of the pro- 
Jiibition of the law. lie knows equally/ iccll, too. that the testimony of a 
white man only can bo i3roduced against liim. He Avill, of course, obey 
the dictate of common prudence, — a sufficient share of which, for thi-j 
purpose, every man possesses, — and issue his commands to the slave, in 
the absence of a ichile man. JTow, tlien, can he be convicted of this 
ofFciice ? or in what manner can the law be enforced ? It must be n 
dead letter. It can serve no valuable end. Tor any benefit it yields 
(he slave, it miglit as well not liave been passed. 

The same objections apply to tiie clause iu the second section Avhicii 
lias been cited, and wliicli comes within the scope of the proposition 
under present consideration, i.e. " the requiring greater labour from 
such slave or slaves than he, slio or they are 'Ifible to perform." In- 
deed, the difficulty in ejecting a conviction is increased, inasmncli as 
I he ciiarge is by the law of a criminal natur — every thing must thcro- 
■Jbre bo •s'/rec/'/y/ proved — the hiAV itself must )h>. c-Jitstrued slriclly — and 
sucli a conslriiction requires that the two other illegal circuntstancos 
enumerated in the section — to tvit, 'nimecessary and excessive ichippirtij, 
— withholdinu proper food and, sustenance — sliould exist at the same 
time, and be proved against tlie master, to constitute the sintjle ctinio 
ol* cruelty to tiie slave. 

Tiiere is an obscui'ity and confusion in the penning of this Liav, 
wliicii will strike every one witii sui-prise, who is not iu some degree 
acquainted with slave laws. Tliere is an omission, too, wliich desei vcH 
noiicc. The cruelty of the oivner, only, is made penal in the section; 
while the exaction of too much labour, &c., by the overseer or ai/cnt, 
is not prjovided against. 

Tlie negro act of South Carolina, passed in 1740, contains the fol- 
lowing language as restrictive of the master's power iu the exaction 
of laboui" from the slave. I cop}^, in addition to the enacting part of 
tiie section, iXxa prexuahk, since it serves to evidence the ahuse which 
obtained iu this particular, at a very early period, when the labonr 
of tlie slave Avas probably of much less value than it is at the present 
time. Whei'cas many owners of slaves, iwm others wlio have the 
car-e, management and overseeing of slaves, do confine them so closet// 
to hard labour, that the// have not suljicient time for natural rest: JJe it 
therefore enacted, That if any owner of, slaves, or other person who 
shall liave the care, management or overseeing of any slaves, shali 
work or put any such slave or slaves to labour more ffteen }ioui'.s 
in twenty-four liours, from the twenty-fifth day of March to the 
twenty-lit'tli da,y of Septembej- : or more i\\\\n fourteen iiours in tAventy- 
ibnr liours. from the twenty-fifth day of Septejnbcr to the tAventy-tirth 
day of iMai-ch. every such pei-son shuU ffu'leit ;inv sum not exceeiiing 
iwcnty pounds, nor under live pounds, ciirrcnt monev, foi* eveiy time 
he, she or they .siiull oilend ]n;i-ein. at the disei-etio'u of the insiice 
before whom the compluint shall be made." 2 Brevard's 'iMacst, 
213. 

In Louisiana, tlic subjoined act was passed, .july 7, ISOC. "As for 
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tlie lionrs of work and rest, whicli are (o hvt nssignc;! to slaves in sum- 
mer nnd winter, the old usages of the territory shall l)C adhered to, to 
ivit: The slaves shall be allowed half an hour for breakfast during the 
whole year; from the first day of May to the first day of November, 
tliey shall be allowed two hours for dinner; and from the first day of 
November to the first day of May, one hour and a half for dinner: 
Provided, however, Tliat the owners who will tlicmsclves take the 
trouble of causing to be prepared the meals of their slaves, be and 
tliey are Iiereby authorized to abridge, by half an hour per da\', the 
time fixed for their rest." I Martin's Digest, GlO-12. 

The remarks Avhicli were made, in relation to the laws of Georgia, 
bear witli equal force upon those of South Carolina and Louisiana, 
above cited. They arc wholly inoperative, incapable of being exe- 
cuted, and must, without doubt, give way to the cupidity of the mas- 
ter, whenever circumstances excite the passion for gain. But to 
speak of the law of South Carolina: suppose it to be religiously ob- 
served ; is not the measure as to the length of time (for as regards the 
kind or degree of labour no regulation exists, and it Avould be futile to 
make anj^) excessive, and likely to destroy bodily energy ? In a mat- 
ter of tiiis nature, exact graduation is not easily attainable ; yet, 
judging from such data as I liave been able to collect, I think myself 
authorized in the conclusion that too iiivcIl is permitted. In the island 
of Jamaica, besides many holidays which are by law accorded to liio 
Flavc, ten hours a day is the extent of the time which tlie slave is 
compelled ordinarily to work. See 2 Edicards's Wc.'it Indies, book 4, 
chap. 5. Also, Consolidated Slave Act of Jamaica, ibid, book 4; Ajy- 
pmdix, section 18. Tiic ^regulations of jyeiiitcntiaries, in reference to 
the employment of convicts at Jtard labour, furnish additional criteria 
deserving of our attention. And, liappily, it is in my power here to 
adduce the authority of at least three slave-holding states, viz. : 
i\Iaryland, Virginia and Georgia, in conjunction wuth that of Penn- 
sylvania and New Jersey. In each of these states this law has been 
adopted :-—" Such offenders (convicts) uidcss prevented by ill health, 
shall be emj)lo3'^cd in work every day in the year except Sundays and 
such days when they sliall be confined in the solitary cells; and the 
hours of work, in each day, shall be as many as the season of tlie 
year, with an interval of lialf an hour for bieakfast and an hour for 
dinner, will permit; but not exceeding eight hours in the months of No- 
vember, December and January; nifie liours in the months of February 
i^ud October, and ten hours in the rest of the vcar." 1 Virg. Rev. Code, 
024: rrince's Digest, 882; Laws of Maryland", Nov. Sess. 1800, c/i. 138, 
^ 30; Latcs of JVeiv Jersey, revised and published in ^^2\, page o2G ; 
J^iirdoah Digest of dhe Laics of l^ennsylvania. page 324, {act of April 5, 
1700.) 

Mei:ce it appears, tliat according to a statute which was enacted 
upon i!:c ri!Of:t solemn deliberation b.y one le,!:;;is]aturc, and wjiicii has 
h'ceii a<loptcd since by four other distinct bodies of tlic same nature, 
^I'/tliOni's miike up tlie longest sj^ace out of tv>'C]ity-four liours, which can 
^■'C dtMnanded for labour from convicted felons, Avhose puxishmknt was 
desiuiK^.,] (q consist chiefly of iiAjtD lahoiju. Yet the slave of South 
Cnrolina, liuder a law profc-si]!;!; to rxtcnd humanily tov.TU'ds him, may 
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bo subjoctod to unrciiilttiug toil foi* fifteen hours within tlic same 
i:)Cviod ! ! ' 

If wc turn to Louisiana, the condition of the slave, in this parti- 
cular, will be lound without melioration. For, though the purpose 
of the act wliicli I have transcribed is declared to bo to ascertain 
what hours are to be assigned to the slave for work and rest, the 
only rest which it provides is half an hour at breakfast and two hours 
at dinner. At what time a third meal is to be taken, whether nt sun- 
set or at midniglit, is left to tlie master's pleasure. And, judging 
from our knowledge of the mode in which sugar is made, and cotton 
raised and pressed, it is not too much to say, that the going down of 
the sun is by no means the signal of repose to the weary slave. 
And let it not be forgotten that the slave, within tlie short time 
allotted for resi, is under tlje necessity of preparing food for liis 
meals ! ! 

Prop. II. — The master may supply the slave with such food 

AND (JLOTIIINa ONLY, liOTH AS TO QUANTITY AND QUALITY, AS HE 
MAY THINK rilOrEll OR i lNO CONVENIENT. 

Legislation liaving a direct reference to the subject of this proposi- 
tion may be quoted from the codes of Louisiana and of North and 
South Carolina. Still, as the slave is entirely luider tlio control of 
his master — is unprovided with a protector — and especially as he 
cannot be a v/itness, or make complaint in any known mode against 
liis master, the apparent object of these laws may always be defeated. 
I might, tiierefore, spare myself any further attention to this jiroposi- 
tion. Cut, for the information of those who have not resided in a 
slave state, I think fit to copy the authentic testimonj^ of acts of as- 
sembly, as to the quantity and quality of food which are directed to be 
provided for slaves. Thus in Louisiana, ** Every owner shall be held 
to give to Ids slaves the quantity of provisions hereafter specified, to 
wit: one barrel of Indian corn, or the equivalent thereof in rice, beans 
or otlior grain, and a pint of salt, and to deliver the same to the said 
slaves in kind every vionih, and never in money, under a penalty of a 
^finc of ten dollars for every olfence." 1 Alartin^s Digest, 010, act of 
'July 7, 180G ; Revised Statutes, p. 522. In North Oarolina a much 
less quantity of the same kind of food is deemed sufficient, as is im- 
plied from the following curious section of an act passed in 1753, and 
which is still in force: — "In case any slave or slaves, who shall not 
appear to liave been clothed and fed, [according to the intent and 
meaning of this act, that is to say, to have been sufficiently clothed, 
and to have constantly received for the preceding year an allowance 



An extract from a Loiiishna no'.vppapcr, aatod New Oiloans, IMiirch 23, 1S2G. v;ill 
tend in snnic inoasnro to confirm this remark. Tlie words are these: — "Tojiidjxo IVoin 
the activity rei.uniiii: in (he cot.ton-pro.s.ses of tlio suburbs of St. JIar}-. and tho^!^' 
Imir^ dnrin'4; wiiich their daws work, tlio CoUon trade was never more brisk." yiv^'.if- 
iiiakini; is, I bulicve, jrenerally more laborious th;in the cultivation of cotton. Fii nii 
article on the atcriculturo o\'' Lfunsiana, cotitained in "The Western IJeview," No. 2. 
(the editor of which is by no means unfavourable to slavery.) the following statement 
appears: — '-^Tfi:'. -work (su.i^ar-mr.kinf;;) adnnltal to be sci-crc for iJir//uinds, (slaves.) 
requiring, iv/nvi (he process oT ■makiitf) v^iujar is commenced, to V.k 1'iu:».sku nioht ani' 
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]<<}{ less tlian a quart of corn per dfi;'/,'''''] slijill be convicted of steal- 
jjiii' jiiiy corn, cattle, ki. &c. from any i)evson not tha owner of such 
-iave 01' slaves, such injured person shall and may maintain an action 
.'4 trespass against the master, owner, or possessor of such slave, &c., 
riiKi siiall rccovei' his or her damages, &c." Hay wood's Manual, 524-5. 
lii tlic Revised Statutes of 183G~o7, p. 578, the part of this section 
v liicli is contained within brackets is not found. In lieu thereof, the 
'^or\ properly is inserted before clothed. 

The allowance of clothing in Louisiana seems to have been graduated 
l)v i ho same standard by which the quantity of food was determined 
ii'i Nortii Carolina. " The slave who shall not liave on the property 
; 1" their owners a lot of ground to cultivate on their own account, shall 
\yc entitled to receive from said owner one linen shirt and pantaloons 
[um chemise et une culotte dc toile) for the summer, and a linen sliii't 
!ni:i woollen great-coat and pantaloons for the winter." 1 Martin's 
hijjesl, GIO; Revised Statutes of 1852, p. 522. 

Tiiv! other slave-holding states do not pretend to fix the kind and 
quantity of food and clothing to be furnished to the slave ; but in 
ii-'outli Carolina and in Gcorgia'tLo cruelty of denying to iiim a sufficiency 
dl' cither is attempted to be guarded against. That full justice may bo 
done to the humanity of the lawgivers of South Carolina, I extract a 
Heciion of the law which professes to give redress to the injured slave : 
—"In case any person, &c. who shall be ov/ncr, or Avho shall liave the 
c:;re, government or cliarge of an^'- slave or slaves, shall deny, neglect 
or refuse to allow such slave or slaves under his or her charge snifi- 
fient clothing, covering or food, it shall and may be lawful for any 
per-^ou or persons, on behalf of such slave or slaves, to make complaint 
to the next neighbouring justice in the parish wlicre such slave or 
s;lave3.1ive, or are usually employed ; and the said justice shall summon 
the party against whom sucli complaint sliall bo made, and shall in- 
'jiiire of, \\Q\iv and determine tlie same; and, if the said justice shall 
iiii'i said complaint to bo true, or tliat such person not exculpate 
^'\' clear liimself from tlie charge, by his or lier own oath, wiiich suck 
prrson shall be at liberty to do in all cases where positive proof is not 
iilvcn of the olfence, sucli justice shall and may make such orders 
iipon tlio same, for the relief of such slave or slaves, as he in liis dis- 
eretion siiall think fit ; and shall and may set and impose a fine or 
[leniilty on any person who shall offend in the prendses, in any sum 
'.!ot exceeding twenty pounds, current money, for each offence, to be 
leviecl by warrant of distress and sale of the olfender's goods," &c. &:c. 

- Brevard's Digest, 241 : similar in .Louisiana, 1 Martinis Diyest, O-'^^S 

- lO; Revised Statutes, 557. 

Novr, as the slave cannot be heard as a witness, it is not very easy 
to sec how positive proof as to tlic insufficiency of food can be obtained ; 
f^nd, of course, by the terms of the act, the master or overseer, by his 
^'•"th., may exculpate himself — may answer tlio yeneral charge by as 



In an iu-tion bcitwceii an ovor.~ocr and his omployor, ia South Carolina, llie 
couii.sel (if the ovur.sot'ii- is reportt'd to have used tliis Jan.triia^^o. f-'poaking of the ciii- 
l'lm-t,T, v.ho Nvas tlio defoiulant. 'Mle frauf^cd his (tlie plaint.in"-'.s) and his liiuiily's 
•"•'ti'iuai.'h?-. v.-ry do.St'ly — « pwh: of corn for each while person :~just a vrgro's aldiv]- 
nu'v." IKiriif vs. WfiiU'i-i'hjn. 2 Slyahliort, 2:3!!. T!io *inie liv-iX' rofci'red (o was a V'>'r!:. 
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gencrnl a denial — a matter wiiicli an intrepid conscience, as all expe- 
rience testifies, Avill easily compass. 

To wliat a degree of siiifering slaves ma^^ be reduced, notwitlistand- 
ing tlie provisions of this law, the facts stated in a decision of the 
South Carolina Reports as recently as 184.8 give painful assurance. 

A complaint under this section of the act of 1740 was made against 
the owner of twenty-one slaves for not supplying them with sulliciciit 
food and clothing. Tlie niMgistrate decided against the ownei-, and 
imposed the statutory penalty. Tlie owner appealed from tlie niagi;-- 
ti-ate's order, and the case was thus brought before the Supreme Coiiri. 
lii the report of the case, this relation is made, which 1 give verbarnii:— 

The deferuiaiit did not give his negroes enough oven of ineaL—iJic 
onlji proDhlom 'which he did fjivc them. Five bushels of meal wceUij, liio 
LAi{c;i:sT quantity stated by Jiny Avitness, even if not reduced in the 
ratio of three-eighths of a bushel in two bushels, to the standard of 
the defendant's mea,sure, was plainly insufficient for a family of eight 
whites and tv>-enty-6ne slaves. But it appears b}- the testimonv of 
.'lackson, the defendant's overseer, that this supply was not reguhn: 
Tlie gi-own negroes had only a quart of nieal a day. Many days lie 
says tiicy had no meal. Sometimes it gave out on Thiirsday and some- 
times on Friday. They would then liavc a quart to last them till 
Monday eveniny. The siinLcd allowance, "when icithhcld, must have reduced 
the n-relched slaves to famine. For seventeen mouths, Jackson did lUn 
know that; shoes had been iiiven to thejn. Their feet were frosdnlUn 
aiid .sore.. During the same pei'iod no clothes were given to thoni."' 
Statm vs. 1>(»wkn, o Strohhart'-s .Kcjjoris, ]'>p. 574, 575, 

llei-e positive evidence was obtained by the oath of the overseer; 
otlicrwisc tiie defendant mia-ht have exculpated himself by his vini 
oath, v.diicii,' as he resisted the enforcement of tiie lav/ until tlie cutirt 
in the last resoi-t had decided against him, there is too much. I'cason t't 
believe he Vvouhl have done. Lut that the overseer vras led to tC'-tifv. 
it is not likely any relief could have been had by th.e starviny slave:-. 

The act of Georgia remains to be considered. It will be seen bv 
recui'i'ing to tlie latter section, of the law of this state, upon Avliicii i 
adventured a. brief comment while spcakiiig of the jirst proposition, of 
tins chapter, that a.mong the constituents of the crime of cruelty fjy the 
master to his slave, are enumei-ated the ivithholdiny proper food and 
sustenance,'' nnd '' not aij'ordiny proper clothiny.''' Tor " AvitlihoUlini: 
])roper food and sustenance," it Jias been demonstrated, I trust, thiif 
liie master is dispunisliable. Tlie j/.jroo/camuDt bo had. Whether the 
Slave 1)0 properly clothed may, hovrever, be ascertained by inspection. 
])ut tlie enumerated circumstances of inhunmnity — ^' zir.nccessar!/ 
cxccsKtoe 2vhippiny,''--^^'-7cithholdi/}y proper food,-^ — exacting more labour 
than. tiic. slave 'is able to perform,-'' — '■'■not a fjordiny proper clothiny'' — an' 
neither severally nor aggregately a. ])U!ush;ib!e oifence ; there must b'' 
superadiUnl, both in fact and proof, the ejj'cct "■whereby'''' — tiiese arc th'.' 
words of tlic staiiite — ''■the health, of such slarc or stares may he injiO'i'i 
and impaired ^' ! ! ]\ is. t hcrei'oi-e, only in sucli exti'cme cases of sr.f- 
fering iliat tlie legislative penalty c.-ni be imposed. 

Upon ilie toj'ies of this jVi'Oj)osi fiifH, a.nother act 'M' Georgia may !?o 
cited, the [)rovisions of which, ai'e of w, ciiar.'icter so novel, tiiat \ shall 
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be under tiic necessity of detaiTiini;" the reader lona'er in its discussion 
than is altogether consistent witli the phiu of this sketch. The act is 
a brief one, and I transcribe it entire : ^^Scclion 1. From and after the 
passing of this act, (December 12, 1815,) it sh.all be the dut^^ of the 
inferior courts of the several counties in this state, on receiving informa- 
tion, on oath, of any infirm slave or slaves being in a suij'erin(j situa- 
fion, from Lite neglect of the oivncr or owners of such slave or slaves, to 
make particular inquiries into the situation of such slavo or slji.ves, 
and render such relief as they in their discretion may think proper. 

^'Section 2. The said courts may', and tlicy are hereby autlios-ized, 
to mQ for and I'ecover from the o^vner or o vvuers of such slave or s];\ves, 
tlio amount that may be appropriated for the I'clief of such shive or 
slaves, in any court having jurisdiction of tiie same; any law, usage 
or custom to the contrar}' notAvithstaiiding." Prince's J'Ji(jest, 1(50; 2 
Cobb's Digest, 087. 

]>y the terms of this act, the relief spokcTi of is coiiiined to injinn 
i^laves. Tlie purpose of tliis restriction I cannot pjerceivc. It is un- 
necessary, however, to trouble ourselves with tiie inquiry, since to tlic 
professed objects of its bounty it is scarccli/ possible a benefit can result. 
As a preliminary to judicial investigation, tlie express directions of the 
first section require information to be given to the inferior judges on. 
oa'uL. I need not repeat that tliis must be the oath of a wJdLc man. A 
liiigrant case it must be, it will occur to every rcilecting mind, v/hich 
will induce such a person to incur the enmiiy of a ]^]antei', bynniking 
a formal complaint, on oath, before the judges of the court, tijat "a//, 
injiriu slave is in a siiffering condition from the neglect of his owner.'' But 
let it be granted that such complaint has been preferre-1 by a compe- 
tent person; it is, it will be observed, but an incipient proceeding, and, 
without the inadniissihla evidence of the slave liimself, iiovv can tlie 
other requirements of the act be complied witli ? What kind of replies 
can be expected to the '\particular inquiries'' which the judges are. 
directed to make? The cliargo is a g»-avc one; it strikes at the chu- 
raclcr of the master: the evidence to support it should be proportion- 
atel;/ cogent; it should be inconti-overtible. 

Improbable as I think I liavc shown the supposition to be, let it be 
farther granted that th.e coniplaiiit lias been established by evidence 
Hatisfactovy to the judges, an*! that, in conformity with the directions 
of the act, they have proceeded to " render such relief as they, in their 
discretion, liave thought proper."' 

If the reader be in any degree conversant with judicial pi'oceeding^, 
he will be apt to conclude that this Z^/Z/er concession is an iiL>andonment 
of the argument. And, truly, had the law' under cxamjnation been 
founded on practical principles, — had it been framed, as all laws ought 
to be, to answer the behests of justice, — the concession Avould be open 
to this objection. Yet, unwilling as we may be to believe the reproach, 
it is impossible to sl.nit out the conviction that the makers of the act 
did not desicMi it to be eflicient: othewise, the .saY;o??(:/ section would not 
have been appended. This section gives to the act, as has been befoi-e 
observed, a character altogether novel in jui-isprudence. liy the.///-.s'^ 
.section, it will V)e recollected, the <////'/ is imposed on the judges of the 
inferior courts, til'ter having made "[^articular inquiries into tliesitua- 
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tion of tlie siifFcring slave," to render such relief as they ahoiild think fii. 
One would naturally inlcr that, after a judicial tribunal liad solemnly 
adjudged '^relief to he necessary for an infium slave in a suffeuing con- 
dition from the negliict of his 02vner,^^ the hand of justice would not 
be tardy to enforce the decision. Very dift'erent, however, were the 
sentiments of the humane legislature of G<)orgia. No relief is admi- 
nistered. The duty of the judges is at cm end by the determination that 
relief is necessary ! They cannot order an execution upon their judy- 
ment. The harvest should have been ready for the sickle ; but the secct 
])as not been sown — the ground is not even prepared to receive it. The 
judges are authorized (not commanded) to assume the unheard-of cha- 
racter, for fudyes, of becoming suitors in another court, — "to sue for," 
says tlie second section, <'and recover from the owner or owners of sueii 
slave or slaves, the amount that may be appropriated for the relief of 
.such slave." No special provision is made for the payment of costs, in 
case tlicse plaintiff judges should, from defect of evidence, or from aiiy 
othor cause, bo unable to convince the ulterior court and jury that re- 
lief should be ailordcd. It results, of course, that they must defray 
them from their private resources, like all other unsuccessful pnvtics 
to an action. The delay and uncertainty of the law, even in its ordinary 
mode of administration, Avhere every reasonable facility for investiffa- 
tiou is accorded, are provcrhiul; is it to be expected, then, with tlic 
obstacles to the execution of tliis act which have been pointed out, — tlie 
exclusion of slave testimony wlicn no other testimony would be likely 
to disclose the necessary facts — the preferment of the complaint before 
one set of judges whose decision, at most, leads to no other result than 
tliat these judges 'inay become suitors in the cause before another dis- 
tinct judicial tribunal, with the certain inconvenience of loss of time, 
and the almost certain loss of money, — that a suit should ever be ter- 
minated, or tlmt it should be terminated in favour of the slave? 
Legislation such as this is worse than mockery. 

Prop. III. — TiiE 3[ASTi:ir may, at his discretion, inflict any sri:- 

Cli:S OF i'UNISIlM!:NT UPON THE rERSON OF IIIS SLAVE. 

If the power of t!io master to the extent here implied were sanc- 
tioned by express law, avc sliould have no claim to the character of :i 
civili/cd people. The very being of the slave would be in the hands 
of the master. Such is not tlie case; on the contrary, from the Ifiws 
which I shall cite, it will be fully evident that, so far as regards (hr, 
]><iycs of the statute-book, tlio life at least of the slave is safe from the 
authorized violence of the master. The evil is not that laws are want- 
in<j:, but that they cannot be eti forced ; not that they sanction crime. 
I)ut. tlnit they do not punisii it. And this arises .chiefly, if not solely, 
fi-oni tlie cause wliich has been more tlmn onco mentioned, — the exclu- 
sion of the testimony, on the trial of a white person, of all tliosc who 
arc not white. 

There was a time when, in all the old states in which slavery is still 
maintained, the murder of a slave, whether by his master or a third 
person, was punished by a pecuniary fine only. South Carolina was 
the last of these states in Avhicli a change in this particular was made. 
8i!)ce then (Dec. 20, 1821 ) the n-Hfuh innlicious an<l premeditated killijig 
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uf a tilavc, by wijonisocvcr pcrpotnitoi.], is a capilal oficncc'^ in all the 
■rlavc-holding states. 



* AlthoUiih it is .strictly cori-ect. as stated In tho text, that the wilful, malicious 
iiiul premeditated killing of a slave is a capital ollynce in all the slave-holding stjites, 
\'A in several of these states the subject has occasioned much diUiculty. Thus, iu 
Viiyinia, even since the adoption of the distinction between the degrees of murder, 
on three oecasioiis at least the legislature has defined murder iu tlio Jlrst degree iu 
Kuch language as to show a variation of purpose to soujo extent at each particular 
ii:;>c. Thus, by the revised code of J 81 9, '■•all nnuder which shall be perpetrated by 
inoiuis of poison, or by lying iu wait, or by duress of imprisoument or conlinomeut, or 
by starving, or 6?/ icilj'id, mcdicioic^ and e.rce.'ur^vc v.'Idj^puig, beating or other cruel 
in atment or torture, or by any oUtcr kind of wilful, deliberate and premeditated 
kiliiiig, or which shall be committed in the pcrpctndion or attempt to perpetrate any 
.uKou, i-apo, robbery or burglary, sliall henceforth be deemed murder in the /irs^ 
lif-ive." 1 Jicv. Co'lc. (of IS] 9,) p. 010. 

in 1847— IS, the words are, " Murdor committed by poison, lying in wait, duress of 
iiiiini.soDinent, starving, wilful and coxessivc ivhippiufj, crxxoi treatment, or any kind 
of vdiful. deliberate and premeditated kiiling, or iu the aUonpt to commit any arson, 
nij.i:. robbery or burglary, .chali be murder in Xhot fivi^t degree." 

What is donojuinated "j"/V; Coda of Virr/inia'" is a very condensed body of statutablo 
l.iv.-. ])n1)lisl!ed under an act of Assembly of August 15, 1S49, which did not, how- 
i vci-, take efrect until the 1st of July, 1850. The definition of murder of tho,/r/\vi 
d!',;;iLO, according to this code, is "INlurder by poison, lying in wait, imprisoiinient, 
sii'.rving, or any wilful, deliberate and premeditated kiliing, or in the commission or 
.lilonipt to commit arson, j';i'>e, robbery or burglary." Code of Virginia of 1S43, p. 

" < )•> 

!i will be observed that this last enactment loaves out ^'ivilfuj. malicitnis and ex- 
o x.<ii:e vjJnppinf/. heatinr/ or other cruel trecdmcnt or torture:" contained in the act of 
IS ill, and '^wilful, and t'.rw.s'.S'U'C vjfn'ppin//, cruel treatmcnV^ of the act of 1847. 

It is a remarkable fact that on I'ieptoiiber 1, 1849, -whilst the act of 1847 was yet iu 
force, -one of the most, if not the most, wilful, malicious aiid delihcrale murders was 
committed by the master of a slave, 6^ wilful and excessive tvhippinr/ and crud Lrcat- 
t»'ni(, which the criminal records of any country have tr/insmitted. Tiie case is 
n.ported in 7 Gra.tlau's Reports, 079, under the name of Souther's case. The opinion 
o!" tiie court gives this narrative: — "The indictment contains fifteen counts, and sets 
lorih a case of most v'rriiel and excessive whipping and torture. The negro was tied 
tfi a tree and whipped with switches. AVhen Boiither became fatigued with the 
l:ii)()ur of whipping, he called upon a negro man of his and made hiiii cob Sam uith 
:i f-liiugle. lie also made a negro woman of his help to cob hint. And, after cobbing 
aiKi ^Yhipping, he applied fii-e to tlie body of his slave, about his back, helly and pri- 
vate j)ar;s. lie then caused him to bo washed down witli hot water in Avhich jiods 
'"'!' red jxpper had been steeped. The negro was also tied to a log, and to the I'Od- 
i"ipt. Aviih ropes, which choked him, and ho was kicked and st.ampcd by Souther. 
Thi-: sort of punishment was continued and repeated until the negro died under its 
inllii'tion." 

Thi; sl;:vc*s olTences, according to the master's allegation, were, " getting drunl;'' 
dealing with tv>'o persons. — ^vhitc men. — Avho Avere present, and witnesst-d the 
y.hfiid of the horrible transaction, witliout, as far as appears in tlio report, liaving 
iiittM ll'n.'d in any way to save the life of the slave. 

Tho jury Ibuiul Ibo master guilty of murder in second degree. 1'he co\n t ex- 
l''."ss(.'d a clear opinion that it was murder in the i-msT degree, undoi- tlie act of 
i'^iT. \Vliat would have l>een held to be tVie proper verdict, had the (existing law. iu 
\'. !i!: h ftdj and excessive vjhipping:' ki-. are left out, been then in force, is very 
iluuhiful. 

'l iio language of the ficviscd .'-■'tafufes of Korlh Comiina. of '(8:30-37, ch. 04, ^ 9, p. 
• •-'•J. is tliis: — 'i'lie onVnoe o\' killing a kIuvc shall be denominated and considered 
i'h:'.iir{d>\ and shall partake of the same dogi-oe of guilt, 'ivl-.ca accompanied wit/t tiie 
■"irruinstancru, that homicide d(ir.-< at conutxni law/' 

'!!'.;• cninfaon rcad'-r wcuhl natui'ally coiiclndt' fnnn this provisio!! thai, if a master 
f^h'uilii irliijt hiy. .dii.rc I" il' ^il'i. tbtj donomiiiatitiii of tl»e criiiiu would hii iniirder, 'MhI 
'hi- ]JU!ii?hinent nrpiltd. This v.-ouUl he a mi-take. l-'or. Iiy the rrmuiion law, 
" whori- a ])ari'ut is modcrattfiy corn.'ct iug his cliiid. a inaslrr iiis 'ipprenlicc uv sciiolar, 
'i!ul ii:ip)irns to fiocasion his (_!i-;itli. it is oisly ini.iud rrniurc ; vow tiii; act Oi" cO!iilKCTin.\ 
I"' A< i.AWn'i,." Now, it is a ]);(rt r.f law that, the master, or any one having the 

i:iwtul '.•iinlrol ofa slave. Jn,".y inilict cnrpural ciiasti.'^iemen t on biin to any extent not 
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Siicii is inc. l;i 11,1; Si a.'.- 13 ol' the .-{t-.tuies AViiich liave been uinde on this 
!<u1>je<;t; aiul 1. have isu uoubl r^iicii iis tlie i-eal intent of t)ie p;i'eat lun-s 
of llie people in tho,-e ::tate.-. l>nl lliero is a:i inhei'eut vice in tlie 
iiistitntioii <>i" ^iiavery, -wlilcli renders it exceedingly dijlicnlt, il' not 
impossibiC, to p:ive to tlie -sUtvc, hy r/cncral le<jidaiion, eqii;il protection 
with tlie free. In respect to hojiucidr, the statute, in tcnm, may make 
no discrimination between the two classes, and 3'et tlie degree of ])r(j- 
tection which is thus Jiilbrded to the one and the other may be widely 
diiVerent. 

Tiie stale of the hiw in Mi'isouri supplies a perfect illustration of 
tills remark. Tliu.->. by Art. 3, ^ 28 of the Constitulion^ any per.--(,ii 
who shall //ii(Iirioii.-:li/ deprive of life or dismember a idavc slniU sulha- 
siich puiiishnieiit as would be iniiicted for the like olVence if it was 
commilted on a free ic/iilc pcrsofi, 

iii exact accordance with this reqnirenicnt, the statute on crimes, in 
treating of homicide, inakes no mention of colour or condition of the 
person slain. Sect, h " Kvery inurder which shall bo committed Ir/ 
means of poison, or i.iy lying in wait, or l)y any other kind of wUfid, 
drUbcriilc and prenicdilatcd killing, or which shall be committed in tiio 
per})et ration or attempt to perpetrate any arson, &c. or other felony, 
sha.ll l)e deemed murder of the first degree." SccL 2. *'A11 oth.iir 
kiiids (jf murthii- at common law% not herein declared to be inan- 
slaughii-r or jiistifiable or excusable homicide, shall be deemed rnuv- 
(ler in tiic .svcv.^^/c/ degree." Sect. 3. "Persons convicted of murder in 
(he Jir.'it degree shall suffer death; — those convicted of murder in the 
.^rcDfid dv'gree shall be punished by imprisonment in the pcn.itenti;iiy 
not less than ten //^Vto-.s-." Tlie 4tli section defines justifiahic homiciilu 
in the same undiscriminating language, but it is not necessary to 
t;xtract it. The 5th section is in these Avords: — "Jlomicidc shall i^o 
deciiKiil rxvv/.sv/ ///(>, when committed ])y accident or misfortune, in eitiier 
of the follov.dng cases: First, in l.awfulhj correcting a child, ((jn)rcni'ic'\ 
.^rriurnl or .vn//.'f." And it is afterwards provided, tlnitwdiere the •'ho- 
micide w;'.s eonimitted under circumstances or in a case vrhere by ;wiy 
statute or the common law sucii homicide Avas justiha])le or excusid)h\ 
the jury shall reAurn a general verdict of riot guilty.'' llrviy.ed SOi- 
(Utrs or\]/y.v/..,//r/, 3M-}y; (and see Arkansas Vir/cst, p. 328, 32,^:1 
and 3 i, similar in effect.) 

The same language is used in regard to the correction of the elid<i, 



.'il!V.'!in,r Hi"- «>r limit. St,i[r v.<. M.niu . '1 D,;r<'rru.i\ If (U-ath nlmuld ciisnc .-i^: ;i 
.•Mii.-"iuiM!.v ui :i ror!)oral riiasiisfinout. ni sncii a c:is(', tin.' hiw woiiM nut tl;.;l. 
i; \\:\.< \\u- iiibuiUnii '.wwAi'Y to (•.•ui.-ii it : lln; pivsuniptioa v.'oulii Ik.' tin- dlii.T 

w:iy :!'..!•. ii. in;; //.-V jirojxr/j/, v;hy slxniid li,- v.isli io dcsiroy it? At all cvnil.--. ih'.' 
4it.'sii ii! <,r u,/nili"!i wmilil Im- \\n- ilu! defcrniiuutiou of llie jin-v: aiul v,rh:ir ji.i.y 
'■i,!Ji'''iu-<\ !i\it .'SjMvially in a slavt; slati'. wonhl iuIIm-. r.alt-ss i h-/ instiainiriii ii.- •! 
w.'iilil aliji'is' iiioviialily proiluo' ficalli. ihatthij inicnlio!! was U> kill'/ •■ J 1:1 mnn'- mtr, 
r,,rr-'' !i'>ii" i.y a paivnt (>\' his chibi. or a inaslcr of his apprentice, is ;iOt m-njiiti.-l 
l.y th.' rnni'.uon la'.v. aii'l vnmhl. t h'/rcfore, 1.^' punishablL- iu cit h.j.r of 1 h'.'S- <a:-,--. 
ailh'|U-li liu' .■hild 1)1- a.jtiireiit iiv should not. I.;.' killed hy ir. iJat lhe;-.M< n-' 'li 
law ill rcHp.-.-t to a -lav,', lli' may ln' l>eati'ii to any ex!. -lit hhort of o".'a,-i'M:i.i_' 
.!i-afii or disn;.'!!ilH';T,i.--nl. and his mnsti'r is v/lioHy (Hspjuiisliahle. Thf convcl ion 
tn t/iis ..ri<-nf \u'\\\::r.!;ir.'!:i h'wfni a-: r.'.u-ards ill.' slave iiiakt-s such a hroa.l distinriio.i 
he(wc,-n him ati'l Ww i' ;'<,,■■, it irr. \\v.:\ a rouviciinu of a m.t.-b r ll.,- iiLi!i\'-r of iii.- 
hy ( iriiipj): is bo exp.'cie.l. 
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.;,'>/;;••■/? //V(', ."iirri.'iif and si.avk. iiiid the <;iie v.'i'r'.l, ?/;/)(////, is pvclixeil 
•i- vrell to tlic .'-■1(1 re i\< t.!,' 'lie cltiul or apj'reiitice. Ijiit Y*ii:it is lawful 
.nrrectiuJi ol" ii c/^//(/ or aj/prcnticc is ;iccur;itoly (k-iined and easily 
.:■:<] )l;iined : tlie comintiu la\Y has settled that, and the transgression ot* 
;];«.■.-;'>! liinits is an indictable olVence. But there is no sncli limit in 
lopird to the power ot* the m<i.itcr over the slave, ile niaj' use any 
instrument and nniy inllict any numher ol" blows which he-mav choose. 
This is a principle of slave laAv, it is bcUcved, of universal application. 
Ill North Carolina it has been expressly allirnied by the Supreme 
Oouvt, and its ncccsfilt}/ asserted anil defended in an elaboi'ate opinion 
if tiio Ciiiff-JusHcc, on behalf of the whole .court. Stale vs. Munn, 2 
lirrrrcux's 'llop. 2{;8, 2GC). 

In Genrtjia and TcnncHsc.e. the protection of tlic master in tlie cxer- 
i'isi' of what the Supreme Court of North Ciirolina^ designates his 
'•'■ntrolled authoritj/ over the Ijodj/^' of his slave, is secured in a more 
'In-rct, hut not aAvhit more elfcctual, way than in Jfis-^ourl. says 
t!i(." statute of 1709, ch. 9, of Tc)incf^.sce, "an.y person slniU wilftdly or 
i.ialicionsly kill any negro or mulatto slave, on due and legal convic- 
timi Thereof, &c. shall be deemed guilty of murder, as if such person so 
killed had 1.)cen a freeman, and shall sutler death -without benefit of 
ok'igy." To which this proviso is added: — " Provided, this act shall 
ii'it be extended to any person, killing any slayc in the act of resist- 
jniee to liis lawful ovrner or master, or any slave (Ij/infj nndrr moderate 
C'itccI/o-k''^ Siath'fe Laicf; of Tennessee, pp. i)7(), 077, published in. 18o(j. 

The Constitution of (Jeorfjia contains a provision substantially tlic 
s;!ine. "Any person who shrdl uialieiou^-l// disnunnbev or deprive a. 
slivo of life, shall suifer such jvaiiishment as would be inllicted in case 
(he like olfencc laid beeii committed on a free white person, and on the 
I'.kc prool", except in case of insin-rection of such slave, and unlkss 
U'i ii nr.ATU. should uaim'kn i'.y AccmiiXT ix riivixcr simmi slavh 
M:!i>i:n.vTn coit.uKCTiox. Art. 4, 12, and see, accordant with this pro- 
vi.M). act of Dec. 2, 1790, 2 Cobl/^^ .Du/csf, 0S2. 

To style the corrcclio/i.'^ of a skive wliich causes j^kath, ^hnodcratc,^' 

n soli'cisni too monstrous for sober legislation. And yet sm;h has 
H.'i'u liie hi\" of two enlia'htened states for more than half a centurv. 

til " • * — ' 

a statement of this nature appeared in the pages of a J'oreii/n, 
hnnifd, who is there among us that woudd not have indignantly 
•spoiled the charge as an oj)probn'ou.s falsehood? 

There is another point of view in Avhich. tliis rxeepfion as to (lealh 
I'.'oihiced by the moderate correction of the slave claims ao observation. 
5 iiiean, in respect to th.e protection which it throws over the nuirtlerei*, 
"i'.eii on his trial for killing a slave. Every huq who has l)een liiv; 
'■■■■:-^t attentive to trials f(.ir capilal offences, or vrho knows the linnian 
■>':irt, is well aware that the corirpay.'^irni of a jury is ev»,'i- i-ead;v to Iny 
j'"hl a pretext to save themselves from the jKiinfrd fiwix coneietin;; 

Ivllow-being of a crime the punishme]it <,'f which is d.eath. String 
''Vi'leiice will not, therefore, be requireil by them to induce the ])ehef 
'iiat the nrarilerer's des'gn was the C'-:n-r''rtiou of the slave; that ])(»ssi- 
''•}' (aiid jiossibiliiies avv.' usually nrgO'l as -ufiicient j'tsiilication t'.,]- 
•'•''i'i'tt;ils. where lif;' is in jeo].ai-(ly ) the measure Ix-slowed v/as 7/t<id< - 
''■'(>■, and, of c'.rarse, the death nuiit have been accidental. 
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111 tSouUi C;iroliiia, (act ui' IT-^O, ) the k'.u;i<1:itui'(', li;iYii:jj; l.y soino 
means made tlic dificovcry. as tlicy .^ct forth in (lie law, that ''cruelty 
is not only liighly nnbocoming tiior;C who profess tliemsclves Chrktianl, 
but hi odions in tlic eyes of all mcji who havo any sense of virtue or 
liumanity," — to restrain and prevent barbarity being exerciscdtowanis 
slaves, enacted, '-That if any person vrliosoever shall wilfully murder 
Jiis own slave, or the slaves of any other person, every such pcr.suii 
[i e. the offender) shall, upon conviction thereof, forfeit and pay tlio 
sum of seven liundred pounds current money, and shall be rendcrcil 
forever incapable of liolding, exercising, &c. any oflice, &c. ; and in 
case any such person sliall not be able to pay the penalty and forfeit- 
ure hereby inflicted and imposed, every such person shall be sent to 
any of the frontier-garrisons of the province, or committed to tliu 
workho\isc in Charleston for the space of seven years, &c. &c. a.t hai-ij 
labour." 2 Brevard's Dv^cst, 2-11. This pecuniary mulct was the on]}' 
restraint upon the wilful murder of a slave in tins state, from the year 
1740 to the year 1821, — a period of more than eight}^ years. But 
icilfiil murder, in the sense in which the epithet wilful is here used, is 
]U)t very likely would be often-' perpetrated by the master. The 
sjjccies of miu\ler, the cruelty of vrhicli can scarcely bo cxaggerateil 
hy any <lcscription, and which there is a strong probability would be 
not unfrcquently chargeable upon, the master or Iiis overseer, is de- 
lineated in another section of the same act, and guarded against,— 
/tow adfjquaicli/, the reader will judge for himself from the folloAviiii!; 
<]uotation: — ''If any person shall, on a sudden heat or passion, or by 
vndue cor reel ion,]- kill his own slave, or the slave of any other person, 
he sliall forfeit tlie sum of tlircc hundred and jiflij pound.^ current mo- 
ney." 2 JJrevard's JJi(/cst, 241. 

The first-named of these sections, I have alread}!- mentioned, lias 
been repealed by an act of 1821, which punishes the wilful, maliciou:i 
and deliberate murder of a slave, by death without bcnelit of cleriiT. 
Tlic latter section, so far as relates to the killing of a slave on a sud- 
den heat or passion, J has been supplied by an enactment in the same 
year, which 1)Imixjshi:s the pccuniari/ penalty to five hundred dollan, 



Veyh;\])9i in this piipposition T am mistaken. I find in tlie caso cf The Stale v.<. 
M^Crr. I J}a)/ i< L'qiorts, 1G4, it is said ijicidentally hy Messrs. riuci-?v:y ;ind Ford, 
munsrl for the state, '"that i\\Q frcqucnc}/ oi the \>^(n\c.c (wilful murder of a sLive) 
was owing to the )iati/re of tlic puni»Jnnent,'' &c. >tc. Jxclai/vclj/, ho%vev(;r, 1 have n» 
doubt tlie latter .species of this crime — \. q. murder I nj undue, correction, kc. — uuist 
have lieeiv mucli more common. A rofleetion natxjrally siip:gests itself from the re- 
mark of Messrs. Pinckne^- and Ford wliich 1 have liore transferred. This remark '.v:is 
ma'J<! in nvU, when the aiiovo trial took place. It was made in a pnhiic jjlart-— .i 
i'<nirt-house — an<i by men of f^roat personal respectability. There can In?, thoreluiv. 
no (laestion as to it.s vcrit>/. and as little of Us nolorief}/ ; nevertheless, thirty yeai.s 
ela]>scd befor(; a chan.iro of the law was effected! 

t 'the exact words of this section of the act of 1S'21 are, " If any person sh;.!! UiH 
any .^l.ave :'Utideii heat (.aid jnu^si'vi, puch })erson. on convii.'liun/shall be lined in a 
sunj net exivi'dintr S'lOO. and imprisoned not cxceedinLC .'^ix months." 

:;;Th)s dillVrs iVuni the section of the .act of 17-iO. jitsj (juoted. in leavini: out llic 
words l>>/ u)i(liie o.-rrecHoii."' 'I'he iiropier inference, 'theretbi-<'. would seem tO hr, th:tt 
killin,L!;:i slavts by inidue corrceti"n- was not williin the, scoj'eof the act, nf 1S*J]. l ut 
was jdill snb.ieri to j)unislnnent to th;; .n<-t of 1710. J)Ut 1 lind lliat it ijas lieen il- 
cided ill .^onlh Carolina, ly the hi'^lu-sl triluinal then*, "'anv 3;iJlinu: of a slave by 
r//iduc or ej-<;;<sir'' ciij-rei-i'iii/i is that bind of mansi, vrojirj;]; desi'rib.-d in tlie :i*-t <'f lS-1 
by the wi-rib; 'Mubien heat and ]iai->i"n.' " .^'t'lfr r.-\ FJ- niiii'j. -J. Sir^thlfirC^ K- y. -li'b 
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but. authorizes sin imprisonment nofc exceodinci: six months. Janm^ 
Digest, 302. 

The law of Alabama is scarcely less objectionnblc. For after enact- 
irj2. " If any person shall, with malice afcvethought, canse the death 
of a slave by cruel, barbarous or inhuman whipping or beating, or by 
;\nv cruel or iiihuYiian treatment, or b}" the use oi* any instrument in its 
nature calculated to produce death, such killing shall bo deemed mur- 
Jcr in the Jlrsi degree,'' the following sections are found in immediate 
cuunection: — "If any person, being the overseer or manager any 
iilave or slaves, or Iiaving the right to correct such slave or slaves, 
shall cause the death of the slave by such barbarous or inhuman whip- 
ping or beating, or by any other cruel or inhuman treatment, although 
without intention to kill, or shall cause the death of any such slave or 
slaves, by the use of any instrument in its nature calculated to r)ro- 
(luce death, though without intention to kill, unless in self-defence. 
Eiicli killing shall be deemed mxirder in the second degree. 

"If any person, being the ov/ner of any slave or slaves, shall cause 
ihe (leath of the slave by cruel, barbarous, or inhuman whipping or 
beating, or by any other cruel or inhuman treatment, although with- 
out intention to kill, or shall cause the death of any such slave by the 
Oi any instrument in its nature calculated to produce death, though 
without intention to kill, unless in self-defence or in the use of so much 
force as is necessary to procure obedience on the part of the slave, such 
killing shall be deemed murder in the second dcjrree." Claifs Alabama 

It is plain, upon the mere reading of these lawn: — 1. That it was 
Uie intention of the legislature to make a distinction in the fmilt of 
'lining a slave and freeman. 2. That this is done by subverting the 
rule which obtains generally in criminal jurisprudence, tliat where 
ilieve is the greatest probability of the commission of crime the strong- 
est guard should be placed. 

The life of the slave is in but little danger from poisoninfj, lying in 
v:(ni, and such other means which imply coolness and deliberation; 
^vhilsthis helpless condition exposes him to death cruel, barbarous and 
inhuman ivldpping, begun without an intent to kill^ and continued with 
a brutal indifference to consequences itntll death inevitably ensues. 
And yet this is not to be restrained by the fear of cajntal punishment, 
—nor yet the more aggravated atrocity of killing by 'Hhe use of an in- 
•'^trument in its natuiie calculated io j^roduce deaili,^^ provided "the 
m.<itc}\ overseer, manager, or other person having the right to correct 
such slave," shall be the murderer. 

^Vhcre the life of the slave is thus feebly protected, his limbs, as 
-night be expected, share no better late. I quote again from the act 

IT-IO, of South Carolina. '-In case any person shall wilfully cut 
^jijt flie tongue, put out the eye,"'^ castrate, or cruelly scald, burn, or 
'•oprive any slave of any limb or member, or shall iniiict any other cruel 
Vmshment, other than by ivhijjping or heating with a horsewhip, cow- 

* Hojv aifTerent vas Ibe Mosaic law!—'-' If a man smite the eye of his servant, or tho 
^mu*^ maid, that U perish, he sliall let him ao frr^ for ?a's eyes sake. And if ho 
^"lire out his man-servant's tooth, or his maid-servant's tooth, ho .shall let him l'O freo 
• i^is tooth's sake."' Ex'yi.us, chop. 21. vcrscx 26, 27. 
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skin, switch, or small stick, or hi/ jmtlinci irons on, or conjhunr/ or ha- 
jrrisoning such slave, every sucii person shall, for ever}' such ollence, 
forfeit the sum of one liuiidred pounds current money." 2 Brevard's 
Digest, 241. This section has, as lar as I have been able to learn, been 
sutFered to disgrace the statute-book from the year 174:0 to the present 
hour. Amidst all the mutations which Christianity has effected with- 
in the last century, she has not been able to conquer the spirit wliich 
dictated this abominable law. To say nothing of the trifling penalty 
for muiilaiion, wluit idea of humanity must a people entertain, who, by 
direct legislation, sanction the beating, ivithout limit, of a fellow-crcaturo 
with a horsewhip or cowskin, and the infliction of any torture which the 
ingenuity and malignity of man may invent, in the application of irons 
to the human body, and the perpetual incarceration, if the master so 
will, of the unfortunate slave, in a dungeon-keep," however loath- 
some ? Sucli, nevertheless, is the just interpretation of this law, — a 
law, too, which at the same time denominates these very acts, which 
IT AUTHORIZES, cruel punishments. 

Louisiana has borrowed the last section of the South Carolina law, 
with the exception of what respects mutilation, and making the penalty 
not more than five hundred dollars nor less than two hundred. Sec 
1 Martin's Digest, 054. Whatever remarks, therefore, were made upon 
that law will apply equally to this, ller new Civil Code eficcts no 
reformation of the old law, but is content with the enunciation of a 
general principle, wliich is regarded, no doubt, as the quintessence of 
humanity. "The slave is entirely subject to the will of his master, 
who may correct and chastise liim, though not with unusual rigour, 
nor so as to maim or mutilate him, or to expose him to the danger of 
loss of life, or to cause his death." Civil Code of Louisiana, art. 17o. 
How far tile power of the master is limited by the expression unusual'^ 
rigour may be easily inferred, when it is recollected that the hnv of 
South Carolina last noticed had been in full force in Louisiana for 
many years before, and was so at the time when the Civil Code was 
adopted. 

The Constitution of Mississippi bestows upon the general assembly 
power to make laws to oblige the owners of slaves to treat them with 
humanity, — to abstain from all injuries to them extending to life or 
limb ; and, in case of their neglect or refusal to comply with the 
directions of such laws, to have such slave or slaves sold for the benefit 
of the owner or ovmers. Const. Mississippi, title Slaves, sect. 1 ; Rcmcd 
Code, 554. In the exercise of the power thus granted, in the first and 
second clauses, — viz.: "to oblige the owners of slaves to treat them 



* So latolj' as 1852, the legislature of T.onis:;ma rocogniPed the practice of jnittin;.; 
iron chains and collars upon .slave?, to prevent them from ruiinin«]f away. Thea' t 
reads thus : — " If any person or persons, kc. shall cut or break any iron chain or collar, 
which any master of slaves should have used in order to prevent the running away 
or escape of any such slave or .slaves, such jtoi-son or persons so offending shall, on 
conviction, ic, he fined not less than two hundred dollars nor exceeding one thou- 
.sand dollar.S; and sulTer imprisonment for a term not exceeding two years nor le^s 
than si.\ months." Statutes of 1S52, pp. 210 .•nid 052. It is worthy of special com- 
memoration that the legislatiu-e of the .sinie state*, by the law given above in the text, 
from 1 Martin's .Dific.4, C54, imposes a miicli less penalty for "the iutliction of "cruei 
punishment?.'' of the most atrociou? description, upon the slave. 
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•with liuiiianity, and to abstain from all injuries to them extending to 
life or limb," the general assembly have passed this act: — "No cruel 
or unusual punishment shall be inliictcd on any slave within this state. 
And any master or other person entitled to the service of any slave, 
who shall iullict such cruel or unusual punishment, or shall authorize 
or permit the same to be inflicted, shall, on conviction. Sec. be fined 
according to the magnitude of the otFence, at the discretion of the 
court, in any sum not exceeding five hundred dollars," &c. Eeviscd 
Code, 379,* {act of June 18, 1822.) Without the testimony of the 
.slave, I again remark, a law of this nature may be regarded as nuga- 
tory. But, abstractly considered, what protection does it hold forth ? 
^'■CrucV^ and ^' utumial," connected as they arc by the disjunctive 
''or," mean precisely the same thing, and will be so construed by the 
court. And what horrible barbarities may be excused under the name 
of usual punishments, the reader will be enabled to judge by recurring 
to the laws of South Carolina and Louisiana contained on the pre- 
ceding pages. 

But what reason can be alleged for not putting in requisition at once 
the important power "to have slaves sold from their. OAvners who 
neglect or refuse to comply with the directions of laws designed to 
secure humane treatment to such slaves" ? Tliis point will be the 
subject of separate examination liercafter, and I forbear therefore 
enlarging upon it now. 

The Constitution of Missouri lias gone beyond that of Mississippi, 
in relation to the protection of slaves from the inhumanity of their 
masters; for it notonly e???^)0 2i"6'r5 the legislature "to oblige the owners 
of slaves to treat them with humanity, and to abstain from [ill injuries 
to them extending to life or limb," art. 3, ^; 2G, last clause, (1 Missouri 
Laws, 48,) but it is made its duty io j^aas such laws as may he necessary 
for this purjmse. If this injunction be regarded in its proper light, it 
will be incumbent on the legislature to remove the restriction which 
has been imposed on the reception of the testimony of all who are not 
whites. As yet, no law has been enacted on the authority of the 
article in the Constitution ; on the contrary, there is an act which 
confers upon the master a new mode of inflicting punishment on the 
slave, whicn may he perverted to subserve purposes most cruel. " If 
any slave resist his or lier master, mistress, overseer or employer, or 
refuse to obey his or her lawful comm;inds, it shall be lawi'ul for such 
master, &c. to commit such slave to the common jail of tlie county, 
there to remain at the jylcasure of the master, &;c. ; and the sherift' shall 
receive such slave, and keep him, &c. in confinement, at the expense 
of tlie person committing him or her." IJfissouri Laws, 309. AVhilo 
for the obvious reason that the master, if cruel and vindictive, can 
gratify his disposition in a manner less cxjyensive and much less trouble- 
some to him in its execution, and more severe towards his victim, I do 
not think it probable this power will be ahused, yet, viewing man as 
he is, no law ought to justify and assist in the imposition of a punish- 



* Alabama has a similar law, except as to the penalty, ^vbicb is but one hundred 
•lollars. Toulmvi^s JJiycsl, 032. 
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meiit of tills nature, l)^ be proyccutcd to any oxtcut which a wiukod 
Jieiirt: may (Icku'c. 

Upon a fair review of what has been wnttcn on the Ku)ijoc5t of tljis 
pro))Osition, th(5 result is found to be: — That tiio master's power to 
iiilliet coi'[>or)ii. puiiishnicnt to any extent, short of life and limb, i.s 
fully sanctiojied by law, iu all the fdave-holdhug states — that Iho 
nnistei", in at lea.st two states, is ca;/^m.v/y pro toe toil in using tho honac- 
irhip and coawi/cin, as instruments for beatin(j iiis slave — tliat Jio may, 
witli entire impunity, in the same states, load his slave Avith irons, oi* 
subject him to perpetual imprisonment whenever he may so ehoosc — 
tiia't for cruelly scalding, icHfully cutting out the tongue, puttijig out 
an eye, and for any other dismemberment, ii' proved, a hno of o]ie hun- 
dred pounds currency oidy is incurred in'South Carolina — tlmttliough 
in all the states the wilful, deliberate and malicious murder of llio 
slave is now directed to be punislicd with death, yet, as in the case of 
a while offender none except wliitcs can give evidence, a conviction can 
seldom, if ever, take place. 

Tj'op. IV. — All Tiin .powkjI of tiik master over tuh slave imav 

jJE HXHlUJfSHD, NOT UY lII.MSMLi' OXIA' IN rEllSOX, i5UT JJY ANY ONI:'. 
WHOM Jin MAY DML'UTE AH JIIS AdHNT. 

Louisiana is tlie oidy state in which an act of Assembly has been 
passed on this topic. The language of tlic act may be cited as an 
appalling definition of slavery itself. " The cojidition of a slave heiiig 
merely a passive one, his subordination to his mastei*, and to all who 
nprcscnt him, is not susceptible of any modification or restriction, 
(except in Vtdin.t can excite tiic slave to the commission of crime.) in 
such manner, that he owes to his master and to all his family a respect; 
without bounds and an absolute obedience, and he is consequently to 
execute all the orders which he receives from him, his said mastei', or 
from them." 1 Marliii's .Difjcat, GIG. 

In tho other slave-holding states, the subjoined extract from Mr. 
Stephen's delineation of slavery in the West Indies will, it is believed, 
accurately express the law an(i the practice:"'^' 



A case is reportofl /imonc: tho decisinn.s in tlie Supreme Court of Appeals in Vinxinia. 
w!ji(;h, whilo it confirms tlui toxt, proves how wantonly this power may bo and is 
ahuswL Tho st-atcmont prefixed <.n tlie opinion of the court is in these words: — "JA;// 
hrout^ht an aftion of trespass vi et armis, iji tlio Tetershurg District Court. a};-ain.st (lie 
iippeiiants, (IJroivn (C JJnismiu.) for breaking; and entering his close, amJ buafiiif/ si^rr- 
rat of /ii!; shivs, in the declaration named, so that he icuh (Irprii'ird of their t^crrices fur 
(I lime, and throwing down his enclosures round his lield, whereby his wheat. 
ihvn and tii(;i-e growing, was trodden down and injured by a great nurnlier of cittlc 
and horses, Ac. &c. A hill of exceptions states, that on the ti'ial tho defend.'uils 
olhinMl, in mitigation of damages, the testimony of a witness, tending to prove that, 
tho plaint ij)' had ^hrn a rfcncra.L permission to Brown, ouf of the defendants, to visit 
nrgro qiKtrters, and to chmlise any of his slaves who mir/ht be found acting improix rl;/:' 
This evidence was rejected, not that it was in itself improper, hut on frc.'niicaL ol jfi'- 
lionSj One of which Avas that it was offered, and according to the st;ite of Ihe plead- 
ings, if received, xvould go to the defence of both Brown'nnd Boissmu, whereas tiif; 
rKHM!t-siON ions (/ranted to liuoWiN fml>j ; and tJie lieo.ting, as had l)eea previously shown, 
h;ui been inflicted satrty by J?oi,sskal', — to whom," continues the n-port. it was .'i'l' 
initttHl no sucli permission had been given." See I Afuiif)rtrs Ii'eports, 2SS, Brnwn (f: 
Jloissra/i vs. J\f'n/. AVhat more flagrant aliuse of the master's power of delectation 
could be practised than this. — to grant ii general permission to oii<- in the tunc- 
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<'T1)0 slave is Hal)lo to bo coerced or punisliod by the wliip, (uul to 
ho tormented by every species oC personal ill-treatiuciit, subject only 
to the exceptions ah'cady inentioued, ( /. c. tho deprivation of lilo or 
limb,) hi/ the allornci/f manager^ oveir<ccr, driver, (uid every other pennon 

10 'ichotic ijovcrmricnt or control the owner may choose to subject liini, as 
fully us l)y the owner himself. Nor is any special mandate or express 
general power necessary for this purpose; it is enouf^h i\mt ike inj I icier 
of i/ie viulencG is set over (he slave for the m.omen(, by the owner, or by any 
of //w delegates or sub-delegates, of 'whatever rank or character.^' Stephen's 
tSlavery, page 40. 

This power of deputation by tho master is one of the degrading and 
distinguishing features of negro slavery. It was not permitted by the 
1,'iw of viUanage. "Tho villein might have an action against any man 
but his lord for beating him, except for just cause; and it was no legal 
d< fence in such action, io plead that it was done by the command of the 
lord J' 9 Coke's lleports, 76 A ; and see Stephen, supra. 

The most common delegate of the master is known by the appella- 
tion of '^overseer." A description of this class of beings is furnished 
l)y jUr. Wirt, in his Life of Patrick Henry, page 34 Coming from tliis 
source, there is no reason to suspect the character to be surcharged 
with cruelty, and the following extract is in the words of that author: — 
" Last and lowest, (e. e. of the diiferent chisses of society in Virginia,) 

11 fccuhim of beings called ^ overseers,^ — the 77iost abject, degraded, tm- 
jrrincipled race, — always cap in hand to tho dons who employ them, 
and furnishing materials for the exercise of their pride, insolence, and 
spirit of domination." 

Prop. V. — Slaves have kg legal kioiits of PKorKiiTY in things 

REAL OR PERSONAL ; AND WHATEVER PROrERTY TUEY MAY ACQUIRE 
BELONGS, IN POINT OF LAW, TO THEIR MASTERS. 

or negro slavery only can this harsh doctrine be affirmed. Among 
tho Romans, the Grecians, and the ancient Germans, slaves were per- 
mitted to acquire and enjoy property of considerable value, as their 
own. The Israelites, when in bondage to the Egyptians, were allowed 
to acquire private property. In the account of the plagues inflicted 
upon the Egyptians in consequence of Pharaoh's refusal to let the 
Israelites go to worship in the wilderness, when tho plague of viurrain 
among the cattle is threatened, it is said, "And the Lord shall sever 
between the cattle of Israel and the cattle of Egypt, aiid tliere shall 
nothing die of all that is the children's of Israel." Exodus ix. 4. And 
in tiic sixth verso it is added, "And all the cattle of Egypt died : but 
of tiie cattle of the children of Israel died not one." ^'Vnd sec Exodus 
N. 0, 24, 25, 2G ; also Ibid, xii! 02, ;.i8. " The Poli.sh slaves, even prior 



tionsof an ovorseor, or r^enernl doinity, Io pnporintpn.:! llio omployment. &c. of iho 
■'Slaves, (for this charaotor is plainly denied to iirown. iiiasnmch as he i.s charged with 
liavinf,' /yn;/.rn cMse of May, i.e. enteivd unla v.-fully, iriUmnt his constMit, upon 
lis pruniisHs.) to visit hi.'; negro quarturs. and to rhastise any of Jiis slaves who might 
l.>e li.und ai'tin.r? improperly ! 

It has Ix'.Mi decided ])y the Supremo Court nf XdvIJi Cnrnlhia. that t]ie hirt-r of a 
f-iave cannot bo indicted for '>a cruel and unreasonable battery" on sncdi Plavo. The. 
.v/r//' r.r. Maniu 2 Devuxua-'a JRrp. 203. 
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to any recent alleviations of tlieir lot, -were not only allowed to Lold 
property, but were endowed with it by their lords." Stephen's Slavcri/, 
^'c. 59, citinfjWraxalVs Memoirs, vol. 2, letter 21. In the Spanish and 
Portuguese, colonics the money and effects which, a slave acquires by 
his labour at times set apart for his own use, or by other honest 
means, are legally Jiis own and cannot be seized by his master. Ibid. 
60. And even in the Britisk West India Islands, where the condition 
of slavery on the whole is not, perhaps, less severe than it is in the 
f?lave-holding sectionsl)f tlio United States, and where, in truth, the 
nmvrilten law is as above stated in this proposition, yet the feelings 
of the community there forbid its enforcement by the master. Since, 
however^ to deprive the slave of any little articles of property which 
ho might obtain hy the exercise of his industry and skill, in the few 
moments of leisui-c occasionally indulged to him, has been thought of 
suflicient importance to call for solemn acts of the general assemblies 
in our slave-holding states, there seems but little reason to believe 
that humanity lias opposed their execution and established a better 
practice there. I insert various acts of Assembly, which will evidence 
in what light this subject is viewed in the states so often alluded to. 
Tlius, in South Carolina, "It shall not be lawful for any slave to buy, 
sell, trade, &c. for any goods, &c. without a license from the owner, 
&c. ; nor shall any slave be permitted to keep any boat, periauger^' 
or canoe, or raise and breed, for the benefit of such slave, any horses, 
marcs, cattle, sheep or hogs, under pain of forfeiting all the good.s, 
&c. and all the boats., periaugers or canoes, horses, mares, cattle, sheep 
or hogs. And it shall be lawful for any person wdiatsoever to seize 
and take aAvay from any slave all such goods, &c. boats, &c. &c. and 
to deliver the same into the hands of any justice of the peace, nearest 
to the place where the seizure shall be made ; and such justice shall 
take the oath of the person making such seizure, concerning the 
manner thereof ; and if the said justice shall be satisfied that such 
seizure has been made according to law, ho shall pronounce and declare 
the goods so seized to bo forfeited, and order the same to be sold at 
public outcry, one half of the moneys arising from such sale to go to 
the state, and the other half to liim or them that sue for the same." 
James' Digest, 385-6; Act of 1740. 

The act of the legislature of Georgia is in nearly the same words. 
Prince's Digest, 453 ; 2 Cobb's Diges), 979. And, lest perchance the 
benevolence of the master should sometimes permit the slave to hire 
himself to another for his own benefit, Georgia has imposed a penalty 
of thirty dollars *'for every weekly offence on tlic part of the master, 
unless the labour be done on his own premises," {Prince's Digest, 457,) 



* PcWa7?.'a, as this word should bo Kpelled, Is thus defined in the Encyclopfcdia, 
(first Americ.'in edition, puhlislied by Sir. Dobson :) " A .«ort of large canoe made n.=e 
of in tho J.eeward Islands, South America, and the Gulf of Mexico. It is composed 
of tho trunks of txm trees hollowed and united together, and thus differs from the 
canoo, >vhich is formed of f)??t; tree." In tbi.s country, the distinction Ijore mentioned 
))otwoeu iv canoo and poria.ixua ii, not always observed. In "A series of letters from 
Timotliy Flint, principal of tho Seminary" of Kaiiide. Louisiana, to the Kev. .James 
Flint, of Salom, Mass.," I find the peria/^'ua described as "a vessel of from two to four 
tons' burden, hollowed sovidiincs from one prodigious tree, or from the trunks of two 
trees united, and a plank rim fitted to tho upper part." 
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fithl p.'iy, besides, a tax of one hinKlrcd <,l(»n.'irs. 2 Cohb, 1080. So in 
Kentricky, with ;i slight modiliojition. 2 Swi. Digest, 1159-GO. 

See Mississippi Bci\ Code, 875, ;uul Laws of Tennessee. Oct. 23, 1813, 
ciiap. lo5. 

Aii<-1 i» Virginia, if the master shall permit l)is slave to hire himself 
out, it is made lawful for ant/ 2^("i'^on and the duii/ of the sheritl", &c. to 
apprehend such slave, &c. ; and the master shall be fined not less than 
teudolhivs nor more than tiiirty, &c. 1 Rev. Code, 37-1-5 ; Code of Vir- 
rjiniaof ISV,}. In Missouri, not less than twenty dollars, nor more than 
one hundred dollars. Missouri Digest, 1014; and sec Ilagwood's 
Manual, 534; CUvfs Digest, 541. 

As early as the year 1779, North Carolina interposed as follows : — 
^'All horses, cattle, hogs or sheep, that, one montli after the passing of this 
act, shall belong to ang slave or be of any slave's mark, in this slate, shall 
he seized and sold bg the county jvardcns, and by them applied, the one half 
to the support of the poor of the county, and, the other half to the infor??ier.'^ 
I[(iywood\^- Manual, 52G. Sec Mississippi Rev. Code, 378, and Kil/y's Laws 
of Maryland, act q/'1723, chaj?. 15, § <). 

in Maryland, by act oi' April sessions, 1787, chap. 33, '*any person 
who shall permit and authorize any slave belonging to him or herself, 
&c. to go at large or hire himself or herself, within this state, shall 
incur tlie penalty of five pounds (thirteen and one-third dollars) cur- 
reut money per month, except ten days at harvest." Tiiis penalty was 
increased to twenty dollars, excepting however an additional ten days 
in harvest. Act of December sessiojis, 1817, chap. 104, § 1. By both 
acts, a slave being a pilot is not included within the prohibition. 

In Mississippi a slave is forbidden to cultivate cotton for his own 
use ; and shovild the master permit him to do so he incurs a fme of 
fifty dollars. Miss. Rev. Code, 370. 

And '-if any master, &c. of a slave license such slave to go at large 
and trade as a freeman, he shall forfeit the sum of fifty dollars for 
each and every offence." Mississippi Rev. Code, 374; and see 2 Mis- 
souri Lazus, 743 ; also. Kilty's Laius of Maryland, act of April, 1787, 
chap. 33. An equal fine is imposed upon a master convicted of permit- 
tinjT liig slave to keep stock of any description." Act of January 29, 
1825, Pamph. Laws of 3fississippi o/ 1825. 

The Civil Code of Louisiana coincides with the text in the following 
manner:— "^4Z^ that a slave possesses belongs to his master ; he possesses 
nothing of his own, except his peculium; that is to fniy, the sum of 
money or movable estate lohich his ma.slcr chooses he should possess." 
Art. 175; and see 1 3Iarlin's Digest, 616. ''Slaves are incapable of 
inheriting or transmitting property." Civil Code, art. 9^15. " Slaves 
cannot dispose of or receive by donation inter vivos or mortis causa, un- 
less they liavc been previously and expressly enfranchised conformably 
to law, or unless they are expressly enfranchised by the act by which 
the donation is made to them." Art. 1402. ''The earnings of slaves 
and the pi-icc of their service belong to their OAvners, who liavc their 
action to recover tlic amount from those who have employed them." 
Louisiana Code of Practice, art. 103. 

In ylr/M«.sY{5 a statute has been passed in tlieso words: — "Persons 
owning slaves in this state may permit such slaves to labour for them- 
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selves on Sunrhnj, if sucii laboiiv is done voluntarily by sucli slaves find 
without the coercion of the master, and for the sole use of the slaved 
Digest of Statutes hy English, p. 370. 

Tlic decisions of' the courts confirm the doctrine'^' of these acts of 
assembly ; as in South Carolina, where it was held, That slaves can- 
not take property by descent or 2n(rch(isC'" 4 De Saussiire's Chancery 
Report, 2CG; Bynum vs. Bostwiclc. And in North Carolina, — ''Slaves 
cannot take by sale, or devise, or descent. And a devise of land, to he 
rented out for the inaintenance of a slave, was adjudged to he void.'^ I 
GamerovJ s and Norwood's Reports, 353; same decision, 1 Taylor's Re- 
ports, 209. Also in Maryland, a gift, bequest or devise made to a slave, 
by any not his owner, would be void. See Didany's o2nnion, 1 Mary- 
land Reports, 561. Though in this last state such a devise of real or 
personal estate, made by tlie oivncr of the slave, has been held to entitle 
the slave to freedom, as the implied intention of the owner. 'Hall vs. 
Mullin, 5 Harris and Johnso7i^s Reports, 190. In Kentucky it has been 
decided that, although a master gave permission to his slave to go at 
large and acquire property i'ov himself, yet property so acquired be- 
longed to the master. Carter vs. Leepcr, 5 Dana, 2G1. And wlicrc a 
person, having obtained the written permission of a master to trade 
with liis slave, purchased a horse from the slave, and the master sued 
him for the price of the horse, it was held that the horse belonged not 
to the slave, but to the master, and that he miglit recover the price of 
the horse if not paid to the slave. Bryant vs. Sheely, 5 Dana, 530. 



* There is an isolated oapo, of prettj' enrly date, (determined in the Supreme Court 
cf SouUl Carolina; sec 1 Bay-s Ticjwr/*', 2C0-G3 ; The Gnardian of Sail!/, a nrgro. vi:. 
Bmlty,) which is (oo interesting in several points of view to ho passed by ■nnnoliceil. 
It is in opposition to tho spirit of the laws, and to other later decisions of the conrtr-, 
on Avhicli account, if no other reason could bo assigned, it would be necessary to in- 
sert it. An outline of the facts of tlie case is thus given by the reporlcr. " This was 
a special action, in nature of ravishment of ward, to establish the freedom of a negro 
girl, according to the forn\ prescribed hy the act of the legislature for that purpoffc. 
The case was this: — A negro wench slave, tho property of the defendant, by M-orking 
out in town, xoiih permission of her master, had by her industry acquireda considcrablo 
fium of money over and above what she had stipulated to pay for her monthly Avafj:es 
to her master; and, having an affection for a negro girl. Sally, she purchased her with 
this money which she liad been for years accumulating, and gave her her freedom, 
X'or a considerable time after the purchase was made, tho defendant never claimed any 
property in the negro girl, — never paid taxes for her, hut, on the contrary, acknow- 
ledged jio had no property in her. Some short time, however, before tho commeneo- 
ineuL of the present action, when called upon to deliver up tho girl as free, he refused; 
in consequence of which this action was brought The court charged the jury in 
favour of tho plaintitT; Chief-Justice Kutledgc saying, in conclusion, 'If the wench 
chose to appropriate the savings of her extra labour to tho purchase'of this girl, in 
order afterwards to set her free, vrould a jury of tho country say No? lie trusted 
not. They v.'cro too humane and upright, he hoped, to do such manifest violence to 
fo singular and extraordinary an act of benevolence.' The jury, without reiirii.'!,' 
from the box, returned a verdict for the plaintill's vmri}, and siie/icas set at Uberti/." 
"kVhich of these was neighbour to tho oppressed negro girl? 

I have called this an isolated case, and stated that it is in opposition to other later 
decisions. One of these, as recent as 1S4G, is reported in '2 Jiic/uwd.-ym's .h'ejm-ts, '124.; 
Etizabdh P. GisL vs. Maurice I'ooJcci/. 1 quote merely the syllabus of the reporter. 
*'Tiio plaintilf's slave, William, made money over and aoova his wage.", and placed it 
in tho bands of the defendant' to aid in piircbasing his (William's) children. The 
children were purchased by tho defi-ndajit. My.u^^ tliat the plnintiff v:as entitled to 
recover (he vionc)/ from the difcndant. Notwithstanding any joroj/iV.sv^ by the master 
that his slave shall have certain acqui.^ition.^i, all tho acquisitions of the slrxvo iu pos- 
■♦»«B!on nro fh? prnprrh' nf hi* maister." 
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A slave paid money, vrhicli he had earned over and above hi'^ war/cSy 
for tlie puvcliafic of iiis children, into the liands of 13., and B. pur- 
chased such cliildren with the money. Jleldj iliat the master of such 
slave was, notwithstanding the money liad been thus olotained and 
thus appropriated, entitled to recover the honf.y of B. GiaC vs. Toohcy, 
2 Richardson's (South Carolina) Reports, 424. And in Tennessee, 
money acquired by a slave with his master's consent belongs, never- 
tlieless, to the master. JcnJcins vs. Broiun, G Ihnnphreifs Reports, 299. 
"What is earned by the slave, even though it be in the public service, 
as by services in the Ptevolutionary army, belongs to the master ; as 
^yhere a slave was allowed by his master to enlist in the North Caro- 
lina line, and for his services he received a grant of land, just as was 
bestowed on other enlisted soldiers, it was held that this land belonged 
to the master. • Universiiy vs. Camhreleng, G Yerger's Reports^ 79. 

Prop. VI. — The slave, being rERSOXAL cttattel," is at all 

TIMES LiAULE TO BE SOLD AESOLUTELY, Oil MORTGACnED Oil LEASED, 
AT THE WILL OF JUS MASTEll. 

After wha.t has been said with respect to the master's power over 
liis slave, it may seem to be of but little consequence to the slave 
-^yhether he remain for life subject to one and the same master, or lio 
transferred successively to many others. As far as the master's 
treatment towards him is concerned, this conclusion may be taken as 
generally correct. But it must not be forgotten that the slave is a 
human being, and, although his degraded condition may liave blunted 
or perhaps destroyed the nicer sensibilities of our nature, yet is he 
susceptible of many of the feelings vrliich attach those of the same 
species to each other, and even to insensate objects. As man, ho 
nmst be alive to tlio tics of consanguinity and aHinity. As man, he 
must know what friendsliip is. As man, it is scarcely possible ho 
should not feel an attachment even to place. And as man, tlie indul- 
gence of these feelings cannot fail to contribute largely to his happi- 
ness. To be torn from such endearments, without the hope of a re- 
storation, and yet live, must inflict a pang agonizing beyond descrip- 
tion. The terror which his master's pre!j;ence inspires renders those 
of liis OAvn condition more dear. Nevertheless, in the slave-holding 
states, except in Louisiana, no lav/ exists to prevent the violent 
separation of parents from their children, or even from each other. '-^ 



* One of the abolition acts of rennsylvania (act of 20th of 7tl;irch, 37SS) confaiTis 
this provision? — " If any owner or possessor of i\ny nt?j>TO or mulatto sluvc' or slave?:, 
or servant or servants, for a term of years, shall, from and :«fter the first day of .luno 
next, sepririite or remove, or canse to be separated or removed, a husband Iron? In's 
v-if..'. a Avife from her husband, a cliild from Iiis or her part'nt, or a jiarent from a 
f-'liild, of any or either of the descriptions aforesaid. 1o a irrcatei' disfance Ib.Tu feu 
ini!<.'>. with the desi;j;n and intention of chanc!;in:-c tin* babitaiinn or place of abode of 
sucli liusband or wife, parent, or child, unless such ciii!'! sliall be aliov*' tlie aire of 
four years, or unless the consent of such shive. t^:c. shaii b.avi^ been ol>iaini.-d and les- 
tilied as hereinbefore descriljed, (i.e. ].y ni'lmewleiiirr/i-'ut b-r-fcire a nia.iri-l ralo. <tc/; 
such person or persons shall severally Ibrfeit and pay the sum of fifty ])Ounds, with 
costs of suit, for every such offence, to be recovered by jict ion of debt. itc. &c. at (Jic 
suit of an ji person wlioM-ill sue for the same, onenujiety. kc,. Uir the iisti of the ))laiji- 
tifF," k{\ There is but little hnraanSty. however, in this provision. Hlavt-s separated 
from wi'^h rubber by .n distance of t^n mile* misjht never sr>o oarb otlier. t'esida*. tho 



34 



■\rAY BE SOLI) i'OIi DEBT. 



lu most otlior countries in ■wiiicli slavery is tolerated, the slave is cm- 
ployed in tlie cultivation of the soil, and cannot, by sale, be dctaclicd 
from it. Silcii is tiie case in the Spanish, in tJic Portuguese, and 
even in the French, colonies. The Code Noir^ art. 47, (I quote from 
Stephen, not liaving the code before me,) prohibits the selling of the 
husband without the wife, the parents without the children, or vice 
versa. In volunlarf/ sales, made contrary to this regulation, the wife 
or husband, children or parents, though expressly retained by the 
seller, pass by the same conveyance to the purchaser, and may be 
claimed by him without any additional price. "'^ See Stcjphen^s Slavery, 
<3T., G9. 

If the humanity of the French has adopted this law, why should not 
the citizens of our republics imitate so good an example ? But it is 
foreign to my plan to dwell longer on this topic. I pass to a kindred 
proposition, — the source of perhaps greater evil. 

Pi'op. Vli. — The slave is at all times liable to be sold, by 

PROCESS OF LAW, I'Oll TJIE SATISFACTION OF TIIE DEBTS OF A LIVING 
Oil TUE J>JiBTS AND BEQUESTS OF A DECEASED MASTER, AT THE SUIT 
OF CriEDlTOnS OR LEGATEES. 

In the Britisli West Indies, where the law is similar to that Avhich 
is expressed in tliis proposition, well-informed writers seem to regard 
tlie sales of slaves hy process of law as productive of more cruel con- 
sequences than those wJiich arise from voluntary alienation. jMr. 
Bryan Edwards, wiio, it vrill be recollected, ivas the charnjnoji of slavery 
and of the slave trade, in liis History of the West Indies^ vol. 2, hook 4, 
chap. 5. after speaking of certain regulations whicli had been pro- 
posed for the melioration of slavery, uses this language : — " But these 
and all. other regulations which can be devised for the protection and 
improvement of this unfortunate class of people will be of little avail, 
unless, as 'X- preliminary measure, they shall be exempted from the cruel 
hardships to which they are frequently liable, of bei?iy sold by creditors, 
and made subject, in a course of administration by executors, to the 
payment of all debts, both of simple contract and specialty." This 
lie stigmatizes as a yrievancc remorseless and tyrannical in its prin- 
ciplcs, and dreadful in its efects;^^ the revival ''in a country that pre- 
tends to Christianity of the odious severity of the Roman law, which 
declared sentient beings to be inter res; a practice injurious to the 
national character and disgraceful to humanity. A good negro," 
continues he, "with his wife and young family rising about him, is 
seized on by the sheriff's officer, forcibly separated from his wife and 
children, dragged to public auction, purchased by a stranger, and 
perhaps sent to terminate his miserable existence in the mines of 



Hopanvtioii of cliildroii from their pareuls after four years of age is unwarrantaljlo 
cruel ty. « * 

* "This hnv," sa^'.s ilie compiler of <he A7inals of the Sovereijxn Council of ^>hir- 
i\u]>{\w. - has always bocn ri,iiiliy (.'Xecute'.! Nvheiu'ver a claim lias been set up on the 
I)art of the punrliaser. I have known .slaves who have been sent to G uatJalonpe or 
.St. Domin.iju, to be t'xputri;it(.Hl and sold, to reclaim their children remairiin.t^ in our 
colony, wjrh .micce^s, throii^-li (lie action of the ])archasers in the colonies to Avhich 
Ihev were sent.*' L-ee Slrphru's Slavcn/, CO and 70, cilinff Jmraks dc hi Mo.rtiniq^ic, 
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Mexico; arid nil this Avithont any crime or demerit on las part, real 
or protcmlcd. He is punished because liis master is unfortunate." 

It Avouhl bo in vain tor me to attempt to augment tlic horror which 
every Avell-reguhited mind must feel from tliis eloquent description of 
the cruelty ot* this law. For liumanity's sake, I rejoice to say that 
the sphere of its operation is by no means co-extensive with the pre- 
valence of slavery. AVith the exception of the British colonics in the 
West Indies, and I suppose at Demarara, and perhaps in the small 
islands belonging to the Dutch, it obtains only in the republican states 
of North America!''^ And here again 1 recur to Mr. Stephen, as ample 
authority. <'0f the liability," says he, "of slaves to be seized and 
sold separate from the land they cultivate, by the master's creditors, 
for the payment of his debts, it may safely, I believe, be pronounced 
that a precedent to such cruel injustice is not to be found in any part 
of the Old World." " Plantation slaves, not only in the Spanish and 
Portuguese, but in the French colonies also, are real estate^ and 
attached to the soil the,y cultivate, partaking therewith all the ve> 
straints upon voluntary alienation to which the possessor of the land 
is there liable ; and they cannot be seized or sold by creditors for 
satisfaction of the debts of the owner." It has already been stated 
that by the Code Noir, art. 47, the husband cannot be sold without the 
wife, iior the parents without the children. *' Sales made contrary to 
this regulation, by process of law under seizure for dehiSy arc declaimed 
void." See Stephen's Slaver)/, S;c., 68-9. 

Since, then, from what has been said upon this and vipon the last 
preceding proposition, it appears no restraint (except a partial one in 
the state of Louisiana) is imposed vipon the sale and transfer of 
slaves,-)- but that these may take place, not only at the will of the 
master, but against his will, hy process of law, <j'c., sufficient authority 
is at once disclosed for the prosecution, to any extent, of the inter- 



Vrom the generality of this remark the state of Louisiana must be excepted. It 
will be recollected that, at the beginning of this chapter, a law was extracted from 
the Civil Code of the state, by which slaves are declared to be real estate, — to bo 
jauked among immovable property. When, therefore, the owner of slaves is, as I 
presume is most commonly the case, possessed of land, the slave cannot be separated 
from it by process of law. Besides this humane regulation, there are several others 
whicli deserve to be signalized, viz.: — "If, at a public sale of slaves, there happen to 
bi; some who are disiibled through old ago or otherwise, and who have children, such 
slaves shall not be sold but with such of his or her children whom he or she may 
think proper to go with." 1 Martin's Diged, C12, act of July 7, 180G. 

"Every person is expressly prohibited from selling separately fmm their mothers 
ti)o children who shall not have attained the full age of ten years." Ibid. These pro- 
visions have probably been suggested by a knowledge of them?ic/» more humane ones 
which arc comprised in the Code Noir of Louis Jl'JV., extracts from which are given 
in the text of the former proposition. I call the Code Noir mudt more Jiumane; for, 
though the .slaves disabled by old age, &c., according to the Louisiana law, are not to 
he sold apart from their children without their consent, yet the master may rctai7i 
them and sdl their cliildrcn. and thus the like painful separation be effected. 

f This — as most of tbi» remarks in tWs work — applies exclusively to those states in 
w]j}f']i laws for tlie abolition nf p];ive!'y liave not been enacted. 3;or in thc.s'e latter 
statics at k»ast. wlionevcr the abolition of slavery has been, by a hiw. fjradt'dl in its 
operation, it iias been found necessar}' to prevent slaves from being carried out of their 
respective limits. And in Delaware, though a slave-holding state, slaves cannot bo 
pj-ported from the state without the licenso of two jiisticcs of the Oourt of Quarter 
Se.«wions. jid of June l i. 1TS3, cA. 20. 



S6 KESTKxilNTS ON DOMESTIC SLAVE TRADE. 

territorial s-avo tra<ie whiclj exists ainoiii;' us. Man^' of liie siave- 
holdiiig states, iiorvovcr, v.'iiile lliey permit tlieir citizens to h;ell tlieir 
slaves to whom tliey plc/isc, and to carry tlicm wlicrc tiiey plea.so, 
■yet, for reasons of policy, have found it expedient to enact lavrs to 
prohibit, in a (jrcat measure, the further introduction of tliem into tiicir 
I'cspective limits. Laws -witJi this aspect have been enacted in tlio 
states of Delaware, Jlaryland, Noi-tli and South Carolina, Tennessee, 
Kentucky, Georgia, and Louisiana. The act of Assembly of Korth 
Carolina, which, being one of the earliest,* has probably served as ;i 
precedent in tlie other states, deserves particular commemoration: 
and I therefore transcribe those sections whicli arc important to tluj 
present inquiry : — 

*^ Section 1. — From and after the first day of May next, no slave or 
indented servant of colour shall be imported or brought into this state 
by land or water; nor shall any slave or indented servant of colour, 
wlio may be imported oj- brought contrary to the intent and ineaniiis:; 
of this act, be boiiglit, sold, or liired to any person whatever. 

'^Section 2. — j']vcr,y person importing or bringing slaves or indented 
servants of colour into this state, after the said nrst day of May next, 
hy land or water, contrary to the provisions of this act, shall forfeit 
and pay the sum of one hundred pounds for each and every slave or 
indented servant of colour so imported or brouglit. And every person 
who shall knov/ingly sell, buy, or hire such slave or indented servant 
of colour, shall, in like manner, forfeit and pay the sum of one hun- 
dred pounds for each and every slave, &c. ; one moiety of v/liich for- 
feiture shall be to the use of ilie state, and the other moiety to him 
or them who shall sue for tlic same, &c. 

'^Section 3. — It shall be the duty of all justices of the peace, 
sherifls, coroners, constables or otlier judicial and ministerial officers 
of this state, to use all reasonable and lavvful means to carry this act 
into eifect, wlucli if they or aiiy of them neglect to do, it shall be 
deemed a misdemeanour in office. And any officer who shall fail, 
neglect or refuse upon application to perform the duties aforesaid, 
shall be held and deemed liable to the forfeitures inflicted on those 
who may import or bring a slave or indented servant of colour into 
this state in tlie first instance, and shall be proceeded against in the 
like manner and to the like effect."' 

To the generality of this prohibition the following exceptions aro 
added : — 

^'Section 4. — Nothing in this act shall be construed to prevent any 
person or persons, being citizen;; of the United States, or subjects or 
citizens of foreign countries, who intend to reside and settle within the 
limits of this state, from bringing w^ith him, her or them, such slaves 
or servants of colour as they may think proper ; or to prevent such 
persons from travelling with their slares, &c. through tliis state, in 



* Tho law of Dekwaru Ijears cbto a fov.- j^earf* aiiterior to that of North Carolina; 
but tho provifrions of the act of ilio lat<<?r stafo havo bnph ftdopted, "witli Imt little 
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order to settle in another state : or to prolilbit usiy oit'r/en of this state', 
^vlio may obtain slaves, &c. by inrsiTlago, gii't, i\.\L;;icy, <.U-Yi<c or descent, 
01" ^vho liatli heretofore entered i.ito /vo^iv/ jide eonlracty, from bringing 
the slaves or servants of colour so (.'bt.-iiiied or contracted for into this 
."^tiito, by land or -water.""' And, in order to guard against an abuse of 
ilie privileges conferred by these exceptions, it is made the duty of 
the persons coming within them to make oath that the slaves intro- 
duced are not intended for trafllc, nor in evasion of the act of Assem- 
bly above cited. Hay wood's Manual^ 533-4, act of 1794, chap. 2. 
And see 2 BrevarcVs JJirjest, 25G io 201 inclusive, [acts of ISOO, 1802, 
& 1803;) Lav;s of ^larijlancJ, act o/170G, chaj). G7 ; Laivs of Delaware, 
act ()/1787, chap. 145, 'J 7, and act of 1789, chap. 193 ; 2 Lift. «5' Swi. 
1102, ((ci 0/1815; Prince's Digest, 373-4,*^ «c/; o/1817; Louisiana, 
act r//182G, [see Pamphlet Laws.) 

The number of slaves admissible into the above states, in virtue of 
the proviso as to persons removing with slaves into the state, and in 
fiivour of those who may derive tliem by gift, descent, marriage or de- 
vise, it is probable would not greatly augment this species of popula- 
tion. It must, liowevcr, be evident that, while every coloured person 
is presumed to be a slave, and while a transfer of sucli is permitted 
witliout restraint among citizens of the same state, no matter lu^w re- 
mute in distance may be the places of their respective residences, that 
it camiot be very dilficult, especially with the pretext whicli is sup- 
])]icd by the proviso, to introduce Avithin the extensive limits of most 
of the above states as many slaves as any one, lured by a liigh price, 
imy choose. At the present time, I presume, there is but little temp- 
tation to prosecute this trailic in the states where the proliibitory hiw 
lias been adopted: for a mart is open in the states of Alabama, Mis- 
sissippi, riorida, Arkansas and ?tiissouri, which is not likely to bo 
glutted for many years to come. And even Virginia,]- after having. 



* Tho African slave trade was prohibited in Georg'ia in. 1798, by an articl*; of her 
Constitution, (?)-^. 4, ^ 11. lUit it nut, inilil 1817 that the ai^t of the legislature 
Vi-as procured for the prohibition of the inii'V-icrrUorvd trafnc. 

•j- lietween the years 1690 and 1772, the legii-lature of Virj;-inia passed nnmorons acts 
to discourage, the importation of slaves. The means resorted to for this purpose was 
the iinpo.sition of a cousides-able on imported slaves, ^eo 2 Tucker''s Blackstoiic, 
Appendix, 49, 50. The roi/al ner/ativc Avas L^xercised in relation to several of these acts, 
nnd it is abundantly demonstrated liy .Ind'^e Tucker, that a dirert eObrt by the colony 
'.vould have been entirely untivaiiinix. Tlie fate of an act of this description which 
v\-as attempted by the assembly of I'mmiiLmnia in the year 1712 niiirht be cited !is 
additional proof of this disposition o\\ the part of the crown. At tbe p(M-iod of our 
devolution, a stron;j; conviction of the inipolicyand inliumanity of tiie trallb; in slaves 
seems to have existed in Virginia. And iu the year 177S, as is stated in the text, an 
entire inhibition of the importation of slaves within her borders, except such as might 
bo brought by emigrants to the state, or might be derived by her citizens from descent, 
marriage or devise, took place. This humane act, after having undergone by subso- 
<!uent legislatures several revisions and slight mutations, withoiit materially alTecting 
its principles, was, in the year 1S19, almod wholly annulled. : — wUnlhi it r-ould not be, 
from the paramount force of the Con-;titu(ion and hnvs of Iho L'nifed States, ilow 
humiliating tlie contrast which is exhi'oiti'd by th*> provisi'tn^: i">rthis act cf 1S19, and 
t]:fi fiiilon-iijg quotation from The preiunble to the C^mstii ution of this slate, promul- 
!.::leu on tiie 29th .lune, 1770: — Vt"here;is Georire The 'I'hird. l;ing. itc. h('r(?tofi.)r<! 
intrusted with the exercise of the kingly oihce i!! ibis govurnniant, bath, endeavoured 
to jiervert the same into a detestable and insupportable tyrsuiny, by prompting our 
riejn-oes to rise in arms among us,. — tho^e vi:ry oie^jroes ichom, r.v an lniiuman use ov 

iUS Xjaur.ATIVK, IIH HAia BKFUSKD US PRRMl^JSIOK TO KXr.T.irr/R BY LA^." 
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in the yofii- 1778, enacted nn inliibition of the importation of slave?, 
with a'few exceptions, within lier ho'.ders, has recently resumed her 
fincient policy, and novr proclaims her willingness to receive all tlios(.\ 
not convicted of crimes, who have been " born within the United StaTcs 
or any territory thereof, or within the District of Columbia." 1 Re- 
vised Code, 421-L>, act of 1819 ; Code of Virginia q/1849, p. 457. 

I will conclude my observations on the subject of tins and the next 
preceding section, by liolding up, for the imitation of those wliom it 
may concern, tlie conduct of the aborigines of our country, whom, 
in courtesy' to those for whom this is written, I shall style savdfjn^. 
Speaking of the Seminole Indians, the author of a small work pub- 
lislied at Charleston, South Carolina, in the year 1822, entitled ''No- 
tices of East Florida, with an account of the Seminole nation of Indian.'^, 
by a recent traveller in the Province,'" says, ^'^Vnother trait in their cha- 
racter is their great indulgence to their slaves. Though hunger and 
want be stronger than even the sacra fames aiiri, the greatest pressure 
of these evils never occasions them to imj^'-^sc onerous labours on the 
negroes, or to dispose of them, though ten. pted by lijgh offers, if the 
latter are uminliinf/ to he sold.^^ 

Prop. VITT. — A SLAVE cannot be a pahty BEronr. a judicial 

TilUUJNAL IN ANVT SPECIES OF ACTION AGAINST HIS MASTER, NO MAT- 
TEIl now ATROCIOUS MAY HAVE BEEN THE INJURY WIIICJI HE HAS 
RECHIVKI) rUOM IMM. 

In a former part of this chapter the several laws which profess to 
give redress to the slave for cruelty inflicted upon him by his master 
wei-e brought together, their principles discussed, and their inefficacy 
exposed. By none of those, it will be perceived, liowever, could the 
slave appear in any capacity against liis master ; and therefore, though 
they may seem to have some connection with this proposition, I do not 
deem it fit or necessary to make any comment upon them in this phice. 
The law is unquestionably, as stated above, without any exception or 
limitation. 

Prop. IX. — Slaves cannot redeem themselves, nor obtain a 

CHANGE of masters, THOUGH CRUEL TREATMENT MAY HAVE REN'- 
DERKD SUCH CHANGE NECESSARY FOR THEIR PERSONAL SAFETY. 

This proposition holds good as to the right of redemption in all tlie 
slave-holding stat:es; and equally true is it as respects the right to 
compel a change of masters, except in Louisiana and Kcntuch/. Tho 
Civil Code of Louisiana contains a regulation by whicli the latter pri- 
vilege may sometimes, perhaps, be obtained by the slave. Yet tho 
conditions upon whicli its extension to the slave depends arc such 
that it needs strong proof to induce the belief that the law has ever 
been called, into action. For it requires as prelimin.aries, — First, that 
the master be convicted of cruelty, — a task so formidable that it car. 
hardly he ranked among possibilities: and, secondly, it is afterwards 
optional witii the judge whether or not to make the (lecroe in favour ot 
tlie slave. I extract the article of the code, which is in these vrords: 
— "No master shall be compelled to sell his slave, but in one of two 
cases, to wit : the first, when, being only co-proprietor of the slave, 
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his co-proprictov demands the !?ftlc, in order to make partition of tlie 
])ropcrty ; second, tvlicn (lie maslcr shall be convictkd of cruel treatment, 
of his slave, and the .7i:nr,E shall pkioi it pp.oi'KII to ])ronounce, be- 
sides the penaliy established for such cases, that the slave shall be sold at 
public auction, in order io place him out of the reach of the power which 
his master has abused.'^ Art. 192. And in Ken tuck?/, by act of 1830, a 
mode is pointed out by which, in cfise a. juiy should be of opinion that 
tlie owner of a shive has treated him cruelly and inhumanhj, and so as 
to endanger his life or limb, such slave may be sold to another master. 
2 Morehead .j- Brown's Digest, 1481-2. 

In Turkey the law is still more favourable to the slave. " For he 
may allege contrariety of tempers, whereby they cannot live together, 
nnd the judge will decree that the patron shall carry his slave to mar- 
ket and sell him," Life of Hon. Sir Dudley North, p. G3 of vol. iii. of 
Lives of his three brothers, by llogcr ISIorth, London edition of 1820. 

The Constitution of Mississippi, as we have befor<i seen, empowers 
Ihe legislature to enact a. law for the benefit of the slave in this 
particular yet, though the subject of cruelty by tlic master to his 
slave has claimed a portion of their attention, the humane design of 
ihe Constiti:,:tirn has been disregarded. This neglect, not only in 
^lississippi, but in the slave-holding states generally, is the more 
remarkable, inasmuch as in the codes of several of these same states a 
provision of this natui'C exists for the cases of indented servants and 
apprentices. See particularly Prince's Digest, 458. Such a regulation 
every one who will take the trouble to reflect on the subject must 
consider indispensable for the slave's protection. AVhat a mockery 
must it be to pass laws pro/mcr//// to pinn'sh the mastei"'s cruelty to 
his slave, if the slave is still to be left in tlio power of the same nnis- 
ter, exasperated by the punishment and disgi'ace which must ensue 
from conviction ! Would you," said Mr. Randolph, in liis speech, 
deliveredf in the House of llepresentatives, on the imprisonment of 
the Spanish ofiicers in Florida, "would you send a slave who had 
been abused b}^ his overseer to that very overseer for protection ?" 

Prop. X. — Slaves beinc, objects of PnorEirrv, if in.tufxED by 

THIRD PERSONS THEIIl OWNERS MAY BRING SUIT AND RECOVER DA- 
:MAGER FOR THE INJURY. 

This is a maxim of the common law with respect to property in 
general, and it may, therefore, be assumed to be the law of all tlie 
slave-holding states in regard to slaves also. Taken strictly, it does 
not operate as a shield to the slave against corporal aggression, unless 
the violence used is so great as to deteriorate the property of the 
master. J And so a decision of the Supreme Court of Maryland has 
established the law to be in that state: — "There must be a loss of 
service, or at least a diminution of the faculty of the slave for bodily 



* See sxipra, page 2G. t I'eliruary 27. 1^22. 

i KtiHudnj is an cxcepiion to the goiiCM-nliiy of lliis stalGiiKMit. The owner of a 
slave there, by act of Assembly of ISIG, may briniz; an action of trespa>s n^ainst any 
one who shall whip, strike or otherwise abuse such slave without the owner's consent, 
" notvjith&tandiyig the slave may not he so injured ihai the master may lose hn nr htrr 
■'^rviccs therebi/'^ 2 '3forehcad d- Brum's Di^M, 1481 . 
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laboiu', to vrnnMut iiii action 'cy the master." 1 Harris and JoJinson''i 
RejJGri^^ 4 ; Cornfuia vs. JJaic. 

A case, the veport of ^Yilicil may be foinid in 2 Bai/s .Reports, 70, 
by the name of Sun6- Ifhil-j vs. Jujncs Chambers, was decided by Iht.; 
constitutional Coiu't of Appeals in Soutli Carolina, in the year 17'JC, 
by which the master was enabled to sustain Jiis suit against a third 
person, for a corrioral injury to his slave, although a. o/^ery/a' was 
not allcfjed in the declaraliou. The following is the statement prefixed 
to the case by the reporter: — Special action in the case for boating 
the plaintiff's negro man. It came out in evidence on the trial that 
the negro in question had the care of his master's fishing-canoo on 
Suliivan's Island, when the defendant went down to the landing-place, 
where it was, and said he would take it and go out fishing in it. The 
negro told him lie could not have it, as his master had given him orders 
to let no one take it away, as he was in the constant habit of using it 
lumself, and he expected him down every minute to go out in it. The 
defendant, however, persisted in taking it away,' and the negro in olcy- 
iufj his maslefs orders in refusing to let him have it : upon which some 
high v/ords passed between them on both sides, wliereupon the defend- 
ant st ruck liim a bloAV v>'it]i liis list, and then took up a paddle, 'which 
was i/t [he canoe, and knocked him down, and a/lcrioards beat him venj 
severeli/, which laid him vp> for several days, before ha 2vas able io go 
about his masters business again.^^ Having given the reader this state- 
ment of the facts in the case, it is fit that I should gratify his curiosity by 
afriithful record of the verdict. He will then be enabled to form some 
estimate of the degree of protection whicii is derived by the slave from 
his owner's right of action against third persons for brutal violence 
to the slave. The jury "found a verdict for five pounds sterling, and 
costs of suit" ! I 

Let not the jury only be reproached with this verdict. A whole 
community arc implicated with them. A section of the negro act of 
1740, which v/as in force wdien this decision was given, and is, indeed, 
the law of South Carolina at the present liour, has Hxed a measure 
of damages v/hicli full}^ sustains the conduct of the jury. "If any 
negro or other slave, who shall be employed in the lawful business or 
service of his master, owner, overseer, «S:c. shall be beaten, &c. by any 
person or persons not having sufficient cause or lawful authority for 
so doing, and shall be maimed or disabled by .such beating from perform- 
ing his or jier work, such person or persons so offending shall forfeit 
and j)i\y, to the owner or owners of such slave, the sum of fftecii 
shillings current money, per diem, for every day of his lost time, and 
also the charge of the cure of such slave." 2 Brevard's Digest, 2?A-1. 

I do not lind any provision on this subject among the hiAvs of the 
other slave-holding states, except in Louisiana and Keritucky, (see 
ante, pp. 08, 39,) in the former of which an act of Assembl}^ in most 
respects analogous to that which I have cited from the code of South 
Carolina, has been passed with a special penalty imposed for the 
hencjit of the master, where tlie injury to the slave is of a most aggi'a- 
vated chanicter. For "if the slave" [maimed, <j-c\) he forever rendered 
unable to work, the oifender shall be compelled to pay the value of said 
»lavo, Recording to the appraisement made by two freeholders, ap- 
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pointed hy each of the parties ; and llio slave thus disabled shall bo 
forevei* maintained at the expense of the person w-^ho siiall have thus 
disabled him, which person shall be compelled to maintain and feed^ 
him agreeably to the duties of masters toward their slaves, as ordered 
by this act." 1 3Iar tin's Digest, 630-2. 

From the abstract of the cases decided in Maryland and in Soujth 
Carolina, and especially from the laws which I have here quoted, it 
v,iil be perceived that the protection of slaves from the violent and 
Avanton assaults of those not their masters, &:c. is scarcely to be looked 
for, as a consequence of the master's right to Ijc compensated for the 
deterioration of his property in the slave. The purpose of these laws 
is not, in truth, the protection of tlio slave, but the vindication of the 
master's rights of property. -I* And yet in sla.ve-liolding countries this 
right of action in the master is not unfrequently proclaimed to be a 
fiufiicient protection to the slave. It would be more just to say that 
it ii> the only one iv^'ich is accorded to him. 

Prop. XI. — Slaves can make so coxtiiact. 

Besides sucli of the laws referred to under Proposition Y. of tliis 
cliaptcr as relate to this proposition, it may be added that a slave 
cannot even contract matrimony, [Civil Code of Louisiana, art. 182,) 
tiic association Avhich takes place among slaves and is called marriage 
being properly designated by the word conlubernium, — a relation whicii 
lias no sanctity, and to which no civil riglits are attached. J ''A slave 
iias never maintained an action against the violator of his bed. A 
slave is not admonished for incontinence, or punished fur fornicntion 
or adultery; never prosecuted for bigamy, or petty treason for killing 
iL husband being a sla.ve, any more tlian iidniitted to an appeal I'or 
murder." Opinion of JJanicl Dulamj, Esq., Aiiorneif-Gcncral oj' Jfari/- 
lund, 1 Maryland Reports, 501, 5Go. 

Prop. XII. — Slaveiiy is iiEnnniTARY and peupetual. 

Tills is not merely a corolla)'y I'rom the clause of the act of Assembly 
vdiicli was quoted near the beginning of this chapter, but is the effect 
of an express declaration found in tiie same act of Assembly, vrhich, 
having been already transcribed, need not ])e liore inserted. 

Tliat a child should be deprived of any of its natural rights in con- 
Koquenco of its parents' misfortunes is surely not the dixluction of 
reason from any known principle applicable to the social condition of 
man. Yet the Jicreditary nature of slavery has probably been an inci- 
dent of the institution in every age and among every people Avhere 
the institution has been tolerated. § It was so with tlie llebrews, botli 



?eo. as to food ami dothing. pupra, pases If'-lO. 
flJy an extreme roliuement of this principle, it has 1i'.'"n Ih-M in ?\ortii CarrOina 
tiiiit •'• patrols are not lialjle to tho master for iulijc*tii)<r pniiislinu-nt un \\\> slnvi.-. nii(r.<s 
i!i>'ir conduct cUavb/ dcmondraia x.\u<:i: against Tin: :>!A.STi:K.'' I Jlau:!.: J.'rjiorLs, 
41 S: Tate vs. O'lM'dl. 

i In accordance Avilh thi?. ithas been lield in North Carfilina hy the Snprenu,' Court, 
that a slave, "wbo AS'as the vji'/k of another slave. miLiiit ;j;ive evidence aj.;aiuist hiui. even 
in a capital caSt?. i^'late v.^. Snu't.'i. a slave. 2 D''r. d: Jy-d.. 177. 

^ In Massacbusotts, several ne;^roe.'^ liorn m this country of ?'!?j;?or/^(Z .slaves de- 
m:)ndk^d their freedom of their masters hv suits at law. and obtained it bv judgmontu 
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before mill iii'tor tlu.' Mr,m\ic dt;^pc'i»SMli(tn ; it aviis ho Avitli tliom dnviiiff 
their boiuiiigc to Ihc Ivgyiili.'Uis ; tlie lleluls of Sparta and the Roiiuiu 
sliive sulfered the like injustice. 

But tiie jx'i'pvluily of ^<lavery — tlie luiturul product of its inheritahle 
quality — received a ciieclv by tiio MoHcdc polity. The Israelites having 
been niirnculonsly freed I'roin the yoke of the E)j;yptians, it was ordained^ 
in unequivocal terms, that a Hebrew should not retain Ids brothoi' 
whoni he might buy as a servant moi'C i\\^i\dx years against his consent, 
but that in the scvenili year ho should go out free, for nothing. If he 
came 1)y himself he should go out by liimself ; if he were married 
(when lie came) his wife should go out with him. Exodus, ch. 21, vcr. 
2, 3; JJeut. ch. lb, vcr. 12; Jeremiah, ch. 84, vcr. 18. 

Besides this important regulation, Ilehrcio slaves were, without cx- 
C(;ption, restored to freedom by the jubilee. I am aware that the 
authority of respectable names may be avouched for the opinion that 
the benefit of the jubilee, as to this particular, was enjoyed by all 
ddHscn of bondmen, according to the literal import of the command:-— 
"Ye sliall hiilloAV the fiftieth year, and proclaim liberty throughout nil 
the land, and unto v\ll thf. rNUABiTANTS tjikiikof." Leviticus, ch. 2:3, 
vcr. 10. With an nnxious desire to sustain tills opinion, if tenable, it 
a]")penrs to me that not only was such a privilege not required by the 
general ]mrposo for which the jubilee Avas appointed, but the positive 
Language of the -Mth, 4r)th and 4Gth verses of the same chapter forbid 
such an inference. "The condition of /o?T/(7n slaves was less favonr- 
ablo. Whether captives taken in wai*, purchased, or born in tlic 
family, their servitude was perpetual.^' 1 MdmarLS History of the .Jens, 
book o, p. 12 {, Isl Land. edit. 

It seems, however, highly probable that the term perjietual, in its 
proper and absolute sense, was not applicable to the slavery by tlie 
Jsraelites even of the healhcii nations. For the comnumd was given lo 
Abraham, and Avas not abrogated by IMoses: — "lie that is born in tliy 
house, and he thai is bought with thy money, must be circumcised, ' 
Genesis, ch. 17, vcr. lo. .Jewish commentators agree that this com- 
mand was strictly construed and carried faithfully into practice. 
Thus, it is said b}-- Maimonides, "Whetlier a servant be born in tlie 
])0wer of an Israelite, or whether lie be purchased from the heathen, 
the master is to bring them l)ot]i into the covenant. But he that i.^ 
born in the house is to be entered upon the eighth day, and lie that is 
bought with monej'- on tiie day on Avhicli the master receives him, un- 
less the slave be unwilling. For, if the master receive a grown slave, 
and he be unwilling, his master is to bear with him, to seek to win liini 
over by instruction, and by love and kindness, for one year ; alter 
which, should he refuse so long, it is forbidden to Iceep him longer 
than tlie twelvemonth, and tiie master must send him back to tli'^ 



of Iho courls."' Set! Wivclirrnhm vs. JfnlflrhK c/c., 4 MassacJii/srl/s 2.'rporf.<, I'JS. r.ii' 
thest! cases can hardly Ite ranked as exceptiiins to the genor/il aili'iration in tlie lexf. 
•'riu'V apjtcar to have been iho elTect of crillnsion betAvoen the niasttirs and the shivc:;. 
iMir. accord inL-: to Chier-.I usi ice l'ars.)ns.. •• the defence of the master %vas fuintly uind'''- 
lor such was tlic tcinju'r of tlie times thai a i-estless discontented slnve vas icrth 
litllr. (ukL ii^/ini. /lis f rirj/rnn 7ra.s- obtinU''i{ iu a rnnrfc, r>f legal pVin^calings. (he, master ?■'■'■> 
vfyf. } ml den for liisfviurc support if he hccamc ponr.'^ 
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?tvangcrs from whence he oainc ; for the CI 01) el.' Jacob -will not ncccpt 
any otliei* tliiiii the AVorshi[» of a "willing Jieavt." Maiinou., .'llUcoth. 
Milolh, chaj), 1, {{(xL 8. ISeo (.i ill's £\rj)osUion of the Old and New 
Tcstameiilfi, (j'c. 

And, accor(]ing to GencKi/s, eh. 17, vcr. 10, compared "with Iiioincn},'^, 
c/i, 4, vcr. 1], by the rite of eircumcision, the roc i pi en t was conse- 
crated to the service of the true GOD. See 3 lloriu''^ Introd. to Crit. 
Bludy of the Ifoly iScriplurcfs, 418. And on such a one were, in con- 
sequence, conferred nearly ah tlie rights of a f^on of Abraham. 
"Although," says the respectable author last quoted, the constitu- 
tion of the Jewish polity, and the laws of INIoscs, allowed no ocher 
nations to participate in their sacred rites, yet they did not exclude 
from them such persons as were willing to qualify themselves for con- 
forming to them. Hence, they admitted proselytes who renounced 
the worship of idols and joined in the religious services of the Jews, 
nlthougli they were not held in the same estimation as Jews b^- birth, 
dcr'cent, and language." I/nd. 255. 'MVhen a stranger Avill sojourn 
■«\'itli thee, and keep the passover to the Lord, let all liis males bo cir- 
cumcised, and then let him come near and keep it, and he shall be 
as one that is born in the land." Ezodus, ch. .12, vcr. 48. On this pajr»- 
s-ngc in Exodus Dr. Jennings observes these two things : — First, that 
when a man became a proselytCo all liis males were to be circum- 
cised as well as himself, whcrebj'' his children were admitted into the 
viijiblc church of GOD, in his right as their father. Secondly, f/iat 
vpon this he should be cntilled to all tlie j^riviler/es and immvnidcs of the 
Jeivish church and nation, as well as be subject to the Avhole hiAV. Tie 
ahould he as one horn in the land.'' Ridijcli/s Body rf JJivinilif, vol. iv. 1 03, 
note by Dr. Williams. 

Notwithstanding the bearing of these authorities, I would not be 
thought to speak of the conclusion wliich they tend to establish with 
a confidence approximating to positiveness. The dealings of the Al- 
Jiiighty with the heathen nations, through the instrumentality of his 
chosen people the Israelites, is a subject not to l)e discoursed upon 
with the freedom of ordinary criticism. And on this point especially — 
what effect had proselytism on the condition of heathen slaves held by 
Hebrews — there is an obscurity which leaves the mind unsatisfied. 

Ihit whether or not the proselyte heathen slave became entitled to 
freedom at the jubilee is of no importance to us, so far as we are con- 
cerned in respect to our duties to tlie enslaved. As to us, tlierc exists 
rio people who can be called heathen, in the sense in wliich that appella- 
tion was used by the Israelites. The master and the slave are of tiic 
f^amc class — are both Gentiles. The only legitimate inference, there- 
fore, which, in a comparison with the Mosaic regulations, analogy fur- 
niiflies, is, that our conduct to slaves should be the same as was the 
conduct of the Israelites to Hebrew slaves. 



* The eilition of the •\vorlc from which the attovo ii- ('xtriifted -was puhlished umlor 
thf siniolion (as Iht.; tith'-pu^'e anirms) c^f ./■.•?/(cx /'. Wih-.nn. />./>.. ami \\\'-' uotfi is of 
liis Pclectiori, and consoquemly may bo ooiiKidtTed as sjioaicin;;' hi.s sentiments-. 



CHAPTER III. 

OF TIIK CONDITION OF TIIK SLAVE CONSIDERED A3 A MEMBER OF 

CIVIL SOCIETY. 

To speak as a slave as a member of civil society may, by some, bo 
regarded a solecism. Such a condifloii, however, is recognised by 
tlio laws of the slave-holding states. To what extent, and for what 
purpose, it is recognised, will be sufficiency manifested in the course 
of this chapter; whicli, for the sake of perspicuity, will be arranged 
and examined under the following titles : — 

I. A slave cannot bo a witness against a white person, either in a 
civil or criminal cause. 

II. He cannot be a party to a civil suit. 

III. The benefits of education are withheld from the slave. 

IV. The means for moral and religious instruction are not granted 
to the slave ; on the contrary, theeilbrts of the humane and charitable 
to supply these wants are discountenanced by law. 

V. Submission is required of the slave, not to the will of his master 
only, but to that of all other white persons. 

VI. The penal codes of the slave-holding states bear much more 
severely upon slaves than upon white persons. 

Vil. Slaves are prosecuted and tried upon criminal accusations in 
a nianner inconsistent with the rights of humanity. 

T. A SLAV K CANNOT BK A WITNESS AGAINST A "NVillTK PERSON, EITIIEU 
IN A CIVIL OR CRIMINAL CAUSE. 

I have had occasion very frequently to advert to this subject, as the 
cause of the greatest evils of slavery. Acts of Assembl}'', apparently 
intended to give protection to the slave from his master's cruelty, 
have been adduced, and yet shown to be altogether nugatory in con- 
sequence of the rule of lavv' wliicli forms tlic title of tkis section, h 
truth, in our shive-hoidiiig states tliis exclusion is not conlined to the 
evidence of slaves ; btit natives of Africa, and their descendants, what- 
ever may be the shade of their complexion, and whetiier bond or IVee, 
are under the like degrading disability.* In a few of the slave-holding 
states the rule derives its aiithority from custom; in others the legis- 
lature have saactioued it bv ox;)ross enactment. In Viri^inia there i.': 
an Act of Assembly m these v/ords : — "Any negro or mulatto, boii'i 
or free, shall be a good v.'itness in pleas of the commonwealth for or 
aguinst negroes or luulattoes, bond or free, or in civil pleas where free 
ncLi-roes or mnlatt.ocs siiall .-lioiic be parties, and in no other case-'i u-hat- 
tircr/' \ R. V. C.42-1. Similar in iMissouri ; 2 Jfco?.'n /^^i^-.s', 
In ?.lir<si:.«sippi ; 3fi.<.'iissij>pi /lev Code, 012. In Kentucky; - 7.//. .V 
S'l-L InAbibania: 7b///;/?//?'.'; Z)/.?. 027. In Maryland : .'/'^^7/- 

fcnx! Uir:^, Act of MM, ch. 18, H 2 .j- :j, a^id Act o/mS]. ch. 14, 
til North Carolina and Tennessee; Act of MM, ch.' 2, g .12. 

in iJiis rc.'-.tricticin i? cnnl]nct.l to such porsons to tho //iij-^f generation only. 

(4-J) 
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Such being tlie law it requires no extraordinary perspicacity to 
pronounce that its effects must be most injurious to the uuluippy 
victim of slavery. It places the slave, who is seldom within the view 
of more tlian one white person at a time, entirely at the mercy of 
this individual, without regard to his fitness for the exercise of power, 
—whether his temper be mild and merciful, or fierce and vindictive. 
A white man may, with impunity, if no other white be present, torture, 
maim, and even murder his slave, in the midst of any number of 
negroes and mulattoes. Havirfg absolute dominion over his slave, 
ti)e master or his delegate, if disposed to commit illegal violence upon 
liim, may easily remove him to a spot safe from the observation of a 
competent witness. Indeed, it is probable few white persons ordi- 
narily reside upon the same plantation, since I find in most of the 
slave-holding states, the owners of sla,ves are compelled by a conside- 
rable penalty *'to keep at least one white man on each plantation to 
which a certain number of slaves is attached," — a law which would 
not have been necessary unless a contrary practice was prevalent. 
See Princess Dig. 456, <Jc. 

Plain and conclusive as this reasoning must be to the mind of any 
candid person, I think it best, nevertheless, to corroborate it by the 
direct testimony of several distinguished persons, whose m.eans of in- 
formation entitle them to speak with authority. Sir "William Young, 
then Governor of Tobago, and an advocate of slavery, thus expressed 
himself in 1811: — "Instances of bad treatment and cruelty, and of 
unjust and immoderate punishment of slaves, I think occur exclu- 
iiively within the narrow trading of household circle of unattached 
slaves ; and, I am sorry to say, have frequently been reported to me 
with circuujstances of atrocity to be believed, though (for reasons 
which I shall give) not to be proved, against lower white or coloured 
people domineering over from two to ten or more wretched beings, 
their slaves. In such cases, what protection by law have the slaves 
against the abuse of power over them by Europeans or other free 
people ? / ihink the slaves have no protection. In this, and I doubt 
not in ever}^ other island, there are laws for the protection of slaves, 
and good ones; but circumstances in the administration of whatever law 
render it a dead letter. Whe7i (he intervention of the law^^ he continues, 
" moat required, it will have the least effect ; as, in cases where a vin- 
uictivc and cruel master lias care to commit the most atrocious cruel- 
tics, even to murder his slaves, no free person beijig tresent to 
WITNESS THE ACT. There appears to be a radical defect in the 
aiiministration of justice throughout the West Indies, in ivhatcver case 
(he wrongs done to a slave are under consideration; or rather, that justice 
C'.ninot in truth he administer ed, controlled as it is hij a lavj of evidence 
ichich covers the most guiltg European with impunity, provided that ivlien 
ha mug a eriminal intent he is cautious 7iot to commit the crime in tliejne- 
scncc of a free witness. I should consider it as inconsistent with the 
re.^vpect and deference I bear to the sagacity and wisdom of the august 
t>ody for whose use this report is framed, to idly enlarge it with the 
enumeration of humane laws for the protection of slaves, all rendered 
nuf]^!itury by the conditions of evidence required in their administra- 
tion." vSee for this extract from Sir William Young, Report, &c., atwlc 
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to 2^a(je 1G7 of Stephen'' s West Indian Slavery^ tj^., pages 1G8-9. Islv. 
Stephen lias coliccted tlie statement of many others holding ofiicial 
stations iii the British West India colonies all concurring in relation 
to this one point : — the inefficacy of all laws made for the protection 
of slaves, in consequence of the rejection of the testimony of slave«. 
I avail myself of an additional citation from this source. The Ciiivf 
Justice,* cStc, of the island of St. Vincent gives the following answer 
to parliamentary inquiries proposed to him in the year 1791 : — " The 
only instances in which their (slaves'^) persons appeared to be pro- 
tected by the letter of the law, are in cases of uismembermciit and 
nuiiilation; and in these cases, as the evidence of slaves is never admiltcd 
(Kjainst a ivhite man^ the difficulty of establishing the facts is so great thai 
white vicn are in a manner put beyond the reach of the law.^' 

I subjoin a further proof, not that I consider the present topic 
dinicult of explanation, but because what I now adduce is borrowed 
Irom the authentic records of a slave-holding state of our own country. 
The negro act of South Carolina contains the following preamble to 
one of its sections : — Whereas, by reason of the extent and distance 
ot' plantations in this province, the inhabitants are far removed from 
eacii other, and many cruelties may be committed on slaves, because 
fio wJiite person\ may be present to give evidence of the same," &c. 2 
Brevard's Dig. 242. 

i\fter such admissions of the evil of this law, we are naturally 
induced to inquire what reasons have led to its adoption, and Copeci- 
aliy wiiat can justify its continuance. 

it is alleged by its advocates that it is coeval with the institution of 
slavery ; and they add moreover, as if this circumstance were of ^iTcat 
inonieiit, tliat slavery has existed since the time of Noah. 2 JJrevard's 
Dig. ii'2'2, note. That servitude imder some form is of a very remote 
;mtii"juit3% there can be no doubt ; but it cannot be established it is 
bolievoti, by proofs at all worthy of reliance, that the. rejection of the 
testimony of the slave has always been a concomitant evil. J If indeed 

* Dri'wry OUIey, Esq. 

J A piinilar Ptnto of tliinjrs appears to have, existed in 1826, in this .slate. In l-^ak 
va. h'aincs,'-'} McCord's Heporti:, SiAii. th^'^. court fays, ''The .«;!ave and Iiis owner or 
lM)ssv.'^.'=or. is pcrhajif as much seckided from tlio view of otlier ivhite ]iersous 7iaw as 
rorincrly, Iii! i> .still oven iwv,' for dcn/s and tuceks, in many parts of the couiury, 
U'ft tvtiri'I]/ wilh the vimter or ove.rscrr." 

X Jo.ccphus. in l^oolc 4, ehap.S. ^ 15, of lii? Antiquities of the .Tewf, (W/iis.fon'.< (ran!;- 
h.Uioti.) i\\\\U-i> llui Ijnv on this pubjcet ditferentJy from wliut we find it reeorde(i in Uie 
.^acrcd Scriptures of tiio Old Testament. Tlie pa.'vsag'o in Jos'ephns .stands thus:-- 
"I, el not a r;inp;]ii witnes.s bo credited, hut three or two at least, and those sMch 
wlio>"e (cstiinoiiy is confirmed by tlieir jrood live.s. But let not ilit icUiiuony of wfmwn 
}»' (id)iu'flcd, on account of the levity a}>.d boldness of (heir sex; nor let servants In' cd- 
iniitrd. un wxount of the'i<jnohili(y oj their sotd, since it is prohable that ilicy may p< t 
sprak the truth, iither oiU of hope of gain, or fear of pnnishmevt." The authority <if 
Jdpepljus c.-mnot be set in competiliou with tliat of the Sacred Scriptures as tlmy 
Isave desci'nded to us. And, tliou;j:]i he profc.s.ses to {^ive the law a.s cstaVtlisiied 'o' 
Moses and left l^y him in writinjr, without any ornament or addition, yet it requires 
but litUe e.ttention to discover that instead of the Tentateuch itself, he has furni.^h'"'! 
ri commentary xjpon it by the Scribes and Pharisees, whose " traditions,"' a.s we :ire 
told l>y unerring; wisdom, had made void the law."' See note to Whislan's r.ran. ■■•'('.• 
tion on tlie text of Josephus above cited : al so ^ od volume of Jforne^s Iidrcdurliou a 
Critical Study of 'the Holy Scriptures, 112, (American edition.) ■\Vlu'n. (hereJViro. wc 
find the hiw of IVh")ses, according to our canon, prescribes numerous rules for tbo 
troatmeiit of servants or slaves, regulates with considerable minuteness judiriul 
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it couUl be shown thatsirch had, in all ages, been the misfortune of 
the oi)prcssetl, it would not surely, on that iiccount, carr^' conviction 
of the justice of the rejection to the mind of any one who rightly 
weighs the claims of humanity, and who believes that " to do justly 
and love mercy," arc duties of inflexible and perpetual obligation. 

Villanage, as it existed in England, furnishes no authority for the 
universal application of this rule. A villain was a good witness, in 
civil cases, against any one except his lord; see Bro. abridg. tit. Vil~ 
kinage, OG; and, as he m\g\\t 2)roscctUc his lord in the hinges name for 
violence done to his person, it is right to presume in such a case he 
must have been admitted as a witness against him also : Coke Litt. 
124, a; Dulaiv/s Opinion. 1 Maryland Reports, 5G1 ; and, without 
•ioubt, in criminal cases generally, it was 7io exception to a witness 
that he was a villain or bondman. Ilawkin^s Fleas of the Croivu, book 
2, chaj). 4G, g 28; Coke Liil. 126, a. 

We must have recourse to the civil law for its probable origin. 
" The general rule of that law certainly was that a slave could not 
be a witness, though there were exceptions to it, founded in reason 
iind policy; for men of that condition might be examined when the 
welfare of the state, in cases of weight and dilliculty, required such 
a departure from general principles, or token other evidence was unat- 
iainable.^' Stephcnh West India Slavery, 171, citing Voetus^ Commentary 
on the Fa?idects. This latter exception, it is obvious, destroys tlie rule 
if we are to understand by it that a slave might be examined, in the 
(icfcct of other proof, for the inculpation of any oflender against tlic 
laws. And such I suppose to be the true meaning, since "slaves 
might always (among the Romans) induce an investigation, by living 
to the statutes of the princes:" Cooper^ s Jtisiinian, 412; a privilege 
"wliich w^ould be of but little value, unless the slave could be examined 
as a witness against his injurer; and if thus admissible in liis own 
case, with much more propriety could he be heard on behalf of third 
persons, where feelings of interest v/ould not operate to bias him. 

It may be safely averred, I believe, that this rule of evidence, to the 
extent in ivhich it obtains in our slave holding states, cannot challenge 
for its support the authority of any country, either ancient or modern. 
For it must not be forgotten that it is not the evidence of slaves only 
^viiich is rejected by it; it applies equally to coloured person.^, or 
rather to the descendants of Africans, as Avell to those who are,//T^' 
as to those who are slaves. This being the case, I shall briefly dis- 
cuss the propriety of it in its whole compass.'^ And ftrst let us see 



]'roc(M'dinps in gciicnil, rtkI inalves particulur mention of tbc 7??.{(??/'c?- of wi(noss"s 
rrquircd to establish the truth, und yet i.> entirely silent as lo the conijirtfrir)/ of 
vroinoi) and servants as -witnesses, it is fair to presume that no such disqualificati'jiis 
v.HMc ever sanctioned by the .lewish h\w,uiver. See Dcui. ch. M, v. G; and di. r. iTi, 
The judt^es. indeed, were expressly empowered to decide upon tJie cr'uUhih'/i/ 
*'f "vvitiiosses. — to procet'd in a summar}' manner against those ■vvlio testified falsely, 
athl to inllict retaliatory ]:iunislimeut upon them : from which 1 infer that both the 
arcnser and aecnsed had a i-it/ht lo produce their witnesses and compel the liearing 
of them, leaving the juf^ges, like our juries, to decide upon the weiglit of their 
testimony. 

In Virginia, a very early statute places the exclusion on the ground that none 
but Christiajjs sliotild be witnesses; and even among those a certain description of 
perrons ^s■f-re excluded. The statute I allude to. runs thus: — Poj-nxk rcimsarits co'iv- 
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upon wh.'it reason it ir founded, in its npplication to slaves. It Las 
been said the adinissloji of such testimony is dangerous to the live?; 
and fortunes of the vrhites. This charge, if adopted in its most ob- 
vious sense, v/ouhl seem to imply the total destitution of veracity in 
tiic slave. lUit tiiis conclusion must be too comprehensive, since 
even slaves are competent witnesses, not only against each other, but 
against free persons of colour, without any restriction. Law of Vir- 
(jinin, 1 Rev. Code, ahx'ady cited; Frince's JJigcat, 44(; : Jlaj/ivood'a 
jUanual, 523; Mari/laiid Laics, act of chap. I*:!, | 4, ^'c, <j'C. 

if the objection is restrained to the testimony of the slave against 
Ids master, it presumes the predominance of the utmost depravity of 
heart in the slave, — a depravity wliich, in the gratiiication of a spirit 
of revenge,'^" would disregard the strongest moral sanctions. To con- 
cede this is to impute a highlj^ criminal negligence to tiie master; for, 
])aving tlie absolute dominion of tiie slave, the dictates of humanity, 
fiH v\'eil as the plain precepts of the gospel, demand the bestowal oi' 
such attention to the religious instruction of the shivc as, in ordinin-y 
cases, would prevent or extirpate such excessive malignity. 

Jiut, it is sjiid, "the lioj)o of gain," or *'the fear of punishment," 
would proljably induce tlie slave to tesiify falsclj'. "The hope of 
gain" will be felt cliicily, if not exclusively, in investigations touching 
the master's interest, — an objection which, if it be a valid one, de- 
grades the master far below the level of the suborned slave. " The 
fear of punishment" is a more embarrassing difficulty, — so much so, 
indeed, that it would perhaps be proper, as a general rule, to exclude 
such testimony when ollcrcd oji behalf of the master. 

To cveiy other objection except the last, under the 'peculiar restric- 
tion there mentioned, tjual uy jury is an ample refutation. It is 
scarcely conceivable that a being so degraded as a slave in the eyes 
of those who usually compose juries in the slave-holding states shouid, 
as a witness, operate serious injustice to a 2chiie m.an. Labouring 
under the prejudice wdth vvhicli he is likely to be view^ed by slave- 
owners, it is fail* to infer tliat, unless fortiiied by other nnexef/dioua'ili' 
witnesses, or by strong circumstances, a slave's testimony would 
ordinarily go for nothing. But, as has bee » well remarked by jNlr. 
Stephen, How many instances are there in ♦vhich the evidence of a 



rid. nop;roe?, nnilnitoc? niKi Indian servants, nnd others not hclng Clirhfiam^. sh.'<]l 
be doomeil sitid t:tk<!n to be persons incapablo in law to be witnesses in any rim 
wliat.socvor." .Vcc o JJriniinfr, SlatiUes (of Virr/inia) at larrje, 298, act of Odolcr. 1705, 
(Ith Jynii'.) sect. .'.'I In Maryland, papacy, of courfe, is not subjected to the ban. but 
lise, lik'> intolerance i.s nevertheless evinced: — "No negro or mulatto Klave. free 
ji<!;j;ro, or mulatto born of a white woman, during; liis time of servitude by lav/, or 
any Indian slave or free Indian natives of this or the jieighboxiring province.s, (shall) 
be adniitied and received as good and valid evidence in law, in any matter or thiag 
v.'hat?oever depending before any court of record, or before any magistrate withia 
lliis province, v.iierein any Christian vjiiiic perf^on is concerned." Ads of 1117, chap. 
13, 22. 

t An<l yet revenge does not seem to be more prevaient with blacks than with 
whites. Clauksox, wiiose labours on behalf of the ncirro ai-e so well known, makes 
(ho following nuMuorable declaration : — "That he had not, after a diligent and candid 
investigation of tlie coriduct of emancipated slaves, undcn- a great variety of circuni- 
stances, comprising a body of more thaii live hundred thousand, a considerable pro- 
jiortion o** wliom had been suddenly enfranchised, found usinfjle instance of rcv.nac 
or abuse of liberty.'' 
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\Yiiiicy;j, \vho is liable in n uiuch liiimer ueaTcc to distrust, is ei-scntial 
to the interests of justice, aiKl may furnish a satisfactory ground of 
decision, even for the purposes of conviction in capital cases ! Often 
is a necessary link in tlie chain of circumstantial evidence wanting, 
-^rhich the vilest man on earth might credibly supply, because the 
other circumstances ha.ve previously raised the highest presurp.ption 
of its truth, and of its being a truth, too, v;ithin the knowledge of that 
witness. Sometimes, also, testimony which is veryloAvin credit may 
justly derive great v/eight from the considerailon that, if unti'uc, the 
opposite party possessed the means of refuting it by satisfactory 
proof, which he has not produced ; and sometimes it is satisfactory, 
because it is strongly corroborated by other evidence, though neither 
would have separately sutliced.'' Tlie examination of accomplices in 
crime against each other, instances of wliich arc of daily occurrence 
in criminal courts, is an illustration of these principles. 

li) tlic ruder ages of societ}', courts of law viewed the competency of 
v.'itiicsses AYith great jealousy. Persons were prevented from giving 
t(.'>i:iir.ony then, on objections v^•]iich are now treated as of insufficient 
validity. For this improvement in judicial administration we arc 
principally indebted to tlie ascertained practical excellence of trial 
by jury. Besides, husband and wife, wdio, in <jenera.l, from motives 
of public policy and humanity, arc forbidden or excused from testify- 
ing for or against each other, may, under some circumstances, from 
hcci^dly, in legal contemplation, — i. e. to prevent an entire failure of 
Jdstice^ — be heard even in his or her own behalf. Such is the case 
wiierc personal violence has been otiered by the one to the other. Tlie 
^5'ant of a like privilege to the slave against his master, in particular, 
may be supported by reasons at least equally forcible. And such a 
right it seems probable obtained in jMassachusctts, as far as we are 
iui'ormed, without inconvenience ; on the contrary, I have no doubt, 
\Yith decisive public advantage. Sec supra, note to page 35. 

If trial by jury is a sufficient answer to the several objections 
against the admission of a slave's testimony, with much greater force 
may it be urged in reference to the competency of the free negro. 
Indeed, it is to me inconceivable upon what plausible ground the 
unqualified and universal rejection of the latter as a witness can be 
supported. It is without the precedent of any other country, it is 
believed, whether civilized or savage. The freed man was a compe- 
tent witness by the civil law. He might even give evidence of what 
came to his knowledge before his enfranchisement, — a privilege not 
allowed by the same law to the man of full age in respect to what ho 
learned during his nonage. Stephen 181-2, citing Voctius ad Fand. lib. 

tit. 5, sect. 2. In the West Indies, free negroes are received as 
witnesses in civil actions against 7vhi(e persons, (Siephen, 182,) a dis- 
tinction'^of immense advantage, especially in a trial for freedom, 
vrliere it can liardly be expected a white person would be able to 
testify as to the pedigree of a black. 

While this unqualified and universal exchision of the evidence of col- 
oured persons prevails, it can be of but little use to enact severe pen- 
alties against kidnapping. Secrecy in this crime, in. particular, will, 
as far as it i^= in the power of the perpetrator, be preserved: and if 
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tbo free negro — tlio injured party — cannot be heard against tlio olTonx]- 
<5r, from what other source can satisfactory evidence be expected ? 
But change the h.vw : admit him as a witness, and /cidnaj.)pin</ of all 
crimes luould be tue easiest op detection. 

Confessedly great as arc the evils of this harsh regulation, it 'will 
naturally be asked if a remedy of some description lias not bc-:!i nt- 
tempted. To this it may be answered, that a preposterous and wholly 
ineflicacious one, as may be easily demonstrated, has been devised in 
South Carolina and imitated in Louisiana. Having thus characterizoi] 
it, it is fit I should exhibit it to the reader, that he may judge for 
himself; and for this purpose I give the section cf the act of Assoia- 
bly in which it is found, without abridgement : — " Whereas, by rea- 
son of the extent and distance of plantations in this province, tlio 
inhabitants are far removed from each other, and many cruelties inny 
be committed on slaves because no white person may be present U) 
give evidence of the same, unless some method be provided for the 
better discovery of such olfence, and as slaves arc under the govern- 
ment, so they ought to be under the protection of masters and injina- 
gers of plantations, JJe it enacted, That if any slave shall suffer iu 
life, limb or member, or shall bo maimed, beaten or abused contrary 
to the directions and true intent and meaning of this act when no 
ivhite person shall be present, or being present shall neglect or rcfu.so- 
to give evidence, or be examined upon oath concerning the same: in 
every such case the owner or rather person who shall have the cure 
and government of such slave, and in whose possession or power such 
slave shall be, shall be deemed, taken, reputed and adjudgi.'d to he 
guilty of such offence, and shall bo proceeded against accordingly 
without further proof, unless such owner or other person ns afore^;ai'l 
can make the conti'ary appear by good and sufficient evidence, or nlmJl 
by HIS OWN OATH clear and exculpate himself ; which oath every coin-t 
whore such olfence shall be tried is hereby empowered to administer, 
and to acquit the offender if clear proof of the offence be not made by 
two witnessess at least," 2 Brevard's Dig. 242 

The reader has probably anticipated my objections to the extraor- 
dinary provisions of this law. That the slave population were sub- 
jected to many cruelties, as is set forth in the preamble, in conse. 



* Too much force cannot Vje given to this urLaujicnt. Kemoto as is the city ^'f 
riiil.'uiolpliia from those shivo-holding slates in whii'h Die introduction of sL-ives froin 
l»iai'es witiiin the territory of the United States is freely permitted, and where als" 
till' market U tcniptm;/, it has been ascertained that more than tJdrty free oclourt-il 
persons, mostly children;, have been kidnapped h(!r(j imd carried away within the In.-t 
two years, l^vc of these, tiironj^li the kind interposition of several humane yeiith- 
incn, have been restorwl to their friends, though not without great expense aii'i 
(lilliciilty; the others are still retained in bondage and if rescued at all it must, 1"' 
by siiTiding wliitc witnesses a jojirney of more than a thousand miles. Tlie ci'St^ 
attendant upon hiv,'-suits nnder such circumstances, will probably fall but liltN- 
Hhortof the (.'stimated value. xZar-.v. of the individujils kidnaiiped. That very 
niiuiy fn-e negroes have been kiduajiped in non-slave-liolding states admits of but. 
little doubt. ^Vithin the la?* few years tio') notorious case.^ — those of Jiadid and 
KUzahrth l'arl:n\ sisters, bom and brought np to full womanhood in Clu'stiM- 
county. Pennsylvania— -miiy hi; mentiMned. With what difticalty and expense w-tc 
they at length rescued aii<l restored to freedom! 

The int(!restin<j; Iwok, Tinrh-o )%'ur.<^ (i .Slar,', dc, of Solomon Xorlho-up, wlio wa.^ 
kidnapped at Washington City, furnishes another most memorable example. 
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qucnco of the exclusion of tlioir testimony against their oppressors, I 
liavo no doubt: and that the legislatures were fully convinced of tliis 
I consider to be equally clear. But it is by no means clear tliat a 
remedy of the mischief was intcndedhy the enactment of this section, 
ft would detract from the inidleclual character of the legislature to 
Biippose so. Could it be reasonably expected that the presumption of 
.L'liilt, which the act authorizes to be made, would lead to a convic- 
tion, when the party could purge himself of the accusation brought 
against him by his own oath ? Of a crime which could be satistiedby 
a small pecuniary fme, 'perhaps it sometimes might; such instances, 
however, 07ie lohite person only in general being on the plantation, would 
seldom be brought to the knowledge of the magistrate. But would 
-the man wicked enough to commit murder, hesitate to screen himself 
from its penalties by a crime not more heinous certainly than tliat 
^vhich he would thus conceal ?'^' }3ut this is a view of the law far 
more I'avourable than its true construction authori/,os. For it is in 
terms declared that the offender shall he, acquitted upon liis own oath 
of innocence, if clear proof of his guilt be not made by two ivitnesses at 
least; thus, in fact, introducing a modification of the former law, not 



* No ono, I believe, will question tlic truth of this aa a fj;eneral remark. Jt is notj 
therefore, for the purpose of fortifying it, that I refer to a case, r(5ported in tlio 
South Carolina reports of judicial decisions, in which the cxcicfpalori/ oiiih Avas offered 
to Ijc made by a i)erson whom the court decided not to be within the bcurfU of tlui 
iict, and who was, vmrirdiatdy afterivards, upon good evidence, found 'juilty of inan- 
sluHfjIdcr. See Tlic ^Utaie vs. yil^ich. 1 Jiafs Jicports, 172. 

I subjoin a later case, a. d , 18'2G, from the judicial reports of tiie same state, in 
'.viiich, notwithstauding by the confp.-^.non of the i.)risoner he h:ul been guilty of a 
ino.-t, cruel murder, y(!t he offered to cxcLdpa'e himself by his own oath. 'J'he court 
lii-lnw refused to permit liim to do so, and the jury found hhw '• guilty of man- 
s'lUM/hO'i', and recommended him to the mercy of tlie court." 

'i'lie statement of the fiicts is in the words of the judge before whom the cas(^ was 
trii.'d: — "On the trial of the case, the declarations of the. prisoner were given in cvi- 
iUmicc, from which it appeared that tlie prisoner was taking the negro from Chester 
jail to Columbia, iJic rcqurd of Ids oty??.r?', William Gray. That the negro hnd 
'nroken open WalTs store, in Columbia, and stolen money, and had run away; thut 
he was a bad negro, and had been a, runaway, and had been shot and had the .<ht.t 
in him. That the negro turned sullen and refused to go farther, and \\\(\ ]iri- 
y.'wv whipped b.iui to make him go along, and for no other purpose, and (java him. 
a.s tin- jwisoiuir y-i\\<\ . fn-c Imndrtid lashes. 

"Tii",n. whv.n the prisoner found he could not make the negro go along l»y whip- 
ping, he. tied the negro's legs to ])revent liini from going off until fne prisoner could 
go and get assistance. Tiiat tlie prisoner requested two women, at the first lu.nise 
down H\e road, to go liack to the negro to prevent any one, fi-om cutting him louse 

'•The witnesses on the part of the state testified t,hat the negro died aViout eight 
minutes after the two women reached liim, ami some time before the prisoner wiili 
two otiu'r men returned. That the prisoner bled at ihc 7}o.^c. moulh and roj-s-. though 
there was no bruise or mark of a blow about the head or body. 'J'liat the negro ap- 
jienred to have been severely whipped below the small of the baek. ani.l the blood 
itplieared in several places, which seemed to have been to\iched by Hk; end of tin) 
swiu-hes. That s^evr'ral i^mnll svjilrhrs and Iwo <rr Hire, larijcr ow^ I'ty luar. wliich 
fippearrd to hove, been much worii ; cJ.so a slide wdli a small end and a larger aid 
So-iunl to have been iif^rd.^' 

Tor the ])risoner, witness testified, <• That the prisoner was a iiu.manf.. 2^(!ac''aWc 
'inaU; and a man 'f goitd rJiaraeler." 

'• The court charged that the prisoner icas not gnilly of mim/cr, but was under 
th(^ second count, for killini^ a slave in Hvddni heat and passion.'^ 

The Cov.rt of Jppeals decided that the prisoner luas entitled to cx''u7pnin Jdwsrlf hy 
his ov.in outli ; wxA that the judge wdio triiid the case erred in not perniitliug Jiiui to do 
so. See The Slate vs. Gay Raines, o McCord's Kcpurls, 033. 
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for the proicclion of the slavey but fou the Esr^ciAL beinKFIt of a 

CRUEL MASTER OR OVERSEER ! 

II. — A SLAVE CANNOT BE A PARTY TO A CIYJL SUIT 

It h.'is been shown in a preceding part of tlie sketch that a filive 
can neither acquire or retain property, as his own, contrar^^ to Hk? 
will of his master. It results, therefore, tliat lie cannot 'oc a party to 
a civil suit; for there is no species of civil suit which docs not, in 
some way, affect property. 

There is, however, an authority, which for the purpose of convenienl 
investigation may be classed as an exception to the above rule, iiivcii 
by the laws of all the slave-holding states, to persons Jicld as ahivca 
BUT CLAIMING TO BE FREE, to prosecute their claims to freedom bifon-' 
some judicial tribunal. I design, therefore, in this place to bring into 
view whatever relates to this subject 

The oldest law of this description appears to have been adopted bv 
South Carolina in the year 1740. It begins with v.diat has been 
already extracted, but which, for the sake of perspicuity, it will be 
proper to repeat: — *' Be it enacted. That all negroes, Indians, ({Vec; 
Indians in amity with this government, and negroes, mulattoes and 
mestizoes noio free, excepted,) mulattoes and mestizoes who now are 
or shall hereafter be in this province, and all their issue and oHsprinp; 
born or to be born, shall be and they are hereby declared to be ami 
remain forever hereafter absolute slaves, and shall follow the condi- 
tion of the mother, «S:c., &c. Provided, that if any negro, Indian; 
mulatto or mestizo, or any person or persons v^hatsoever, on his or 
her beljalf to apply to the judges of liis majesty's Court of Common 
Pleas, by petition or motion, cither during the sitting of tiic said 
court, or before any of the justices of the same court, at an^^ time in 
vacation. And tlie said court, or any of the justices thereof, shall 
and i\\cy are hereby fully empowered to admit any person so applying 
to be guardian for any negro, Indian, mulatto or mestizo claiming lii.; 
or her or their freedom; and such guardian shall be enabled, entitled 
and capable in law to bring an action of trespass, in tJic nature of 
ravishment of ward, against any person Avho shall claim property in, 
or Avho shall he in possession of any such negro, Indian, mulatto or 
mestizo; and the defendant shall and m^y plead the general issue in 
such action brought, and the special matter may and shall be given in 
evidence, and, upon a general or special verdict found, judgment 
shall be given according to the very right of the cause, without having 
any regard to any defect in the proceedings, either in form or sub- 
stance. And if judgment shall be given for the plaintiff, a special 
entry shall be made, declaring that the ward of the plantiff is free, 
and the jury shall assess damages which the plaintiit''s ward h;itli 
sustained, and the court shall give judgment and award execution 
against the defendant for such damages, with full costs of suit; hut in 
ca.^e judgment shall be given for the defendant, the said court is herebj/ 
fulh/ cmpoivered to inflict sucii corporal punishment, not extending 
TO LIFE or LIMB, oji the Ward of the plaintiff, as the// in their discretion 
shall think fit. Provided, that in any action or suit to be brought in 
•ursuance of the direction of this act, the burden (>:■ 'jIil vkoov ^•ni'l 
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Imj upon the plaini{ff, and it shall he always 2)resumed that everg negro, 
Indian, mulatto and mestizos, is a slave, unle'is the contrary he made to 
appear, {the Indians in amity with this government excepted, in which 
case the burden of the proof shall be on the defendant.)" 2 Brevard's 
Difj, 229-30. 

In Georgia the act of Assembly of May 10, 1770, is almost literally 
a copy of this of South Carolina. See Prince's Digest, 446 ; 2 Cohh's 
Digest, 071. 

It is impossible for any humane and reflecting person to examine 
the provisions of the above law, without the conviction of its injustice 
and cruelty. The negro, &c., claims to be free ; and yet he can bring 
no suit to investigate his master's title to restrain him of his liberty, 
unless some one can be found merciful enough to become his guard- 
ian, subject, in any event, to the expense and trouble of conducting 
his cause, and in case of failure to the costs of suit.'-^ His judges and 
jurors will in all probability be slaveholders, and interested, there- 
fore, in some measure, in the question which they are to try. Tlic 
Tvliole community in wJiich he lives may, so few are the exceptions, 
be said to be hostile to his success. Being a negro, &c., by the words 
of the act, the hurden of proof vests upon him, and, he \s 2>resurned to ha 
a shive till he makes the contrary appear. This is to be efl'ected 
througli the instrumentality of luhite witnesses, as has been just 
shown, exclusive of the testimony of tliose who are 7ioi white, even 
liiough tlicy may be free and of the fairest character. And, lastly, 
notwithstanding all these obstacles to the ascertaining of the trutli of 
his allegations, the terror is superadded, should he not succeed in 
convincing the judge and jury of his right to freedom, of an injliction 
of corporeal punishment to any extent short of capital execution, or the de- 
privation of a limh ! ! ! And in Georgia, "should death happen by 
accident in giving this legal (moderate) correction," according to the 
terms of the Constitution already quoted,f it will be no crime! Such 
legislation forcibly reminds us of the feast of Damocles; though, in 
all soberness, it may be said the conduct of Dionysius was supreme 
beneficence, compared with the terms of mxrcy contained in this act. 

Tlie harsh and unreasonable doctrine which presumes every negro, 
^^c, to be a slave obtains, I believe, Vi^ith the single exception which 
vail be hereafter noticed, in all the slave-holding states. In Virginia 



* Til South Carolina, by an act passed in 1802, '-'tho frnardian" (in a trial for 
freedom) *'of a slave/- (who may have been ilhyjaJlij imported into the state, and is 
on tlial accou7i(, by the same law. declared to bo free.) ol:iimii\c; his freedom, shall 
lie liable to double rests of suit, ifhiH aetion shall be adjudged <i;roaiidless ; luid sball 
be liable to pay to tiio bona fule owner of sx:ch sln.vo. ;ill such d;im:i<^es as sball bo 
assessed by a jury and adjudged by an^' Court of Coinmou Pleas." 2 Brevard's 
Diijcst. 2C0. And in Maryland, the uttorney. in a trial for freedom, must pay all 
costs, if unsuccessful, unlf^ss iIk; court shuU be of opinion tbat there was probable 
cause for sui)posin^ that tbe petitioner had a ri,::ht to freedom, .-lei o/'" J^'<)». ITOH, 
'■^'";>. 07, ^ 25. And, on such a trial, ///e ma^.ter (tlie didendant) is allowed iiudve 
>"'r.i:i:Mi'T0RV challenges as to tlio jurors. Ibvl, 2 'li. The same sjiirit of hostility to 
ilie claimant for freedom is manifested in Yiry;inia, where, if any jierson be found 
ovlihij OT ■vtaiiitainin;/ ;i ii]iive in the prosecution of a suit upon a petition for freedom, 
who shall fail to establish his claim to freedom, every such pcr.'ion shall be liable to 
the owner in an action on the ca.se for damages. Code of Virginia. (IS-iO,) p. 405. 

1 See, sJipra, page 61. 
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04 PRKBUMED A SLAVK F.H.OM COLOURo 

tlicro is no statute to tliis effect, yet so is the law as- cptablished hy 
judicial decisions. Tims, where iu suits foi' freedom, brou}i;ht by 
several persons, whose descent was traced to a free Indian woma]i, 
and where, as the reporters say, *'0n the hearing, the late chancel- 
lor, perceiving from his own view that the youngest of the appellees 
yfdfi j^crfccUt/ whUe, and that there were gradual shades of difference 
in colour between the grandmother, mother, and grand-daughter, 
(all of whom were before the court,) and considering the evidence in 
the cause, determined that the appellees were entitled to their free- 
dom, and moreover, on the ground tliat freedom is the birthright of 
every human being, which sentiment is strongly inculcated by the first 
article of our political catechism, the Bill of flights, — he laid it down 
as a general position^ that ivhencver one person claims to hold anolher in 
slavery y the onus proba?idi (burden of pi-oof) lies on the claima7it." The 
Supreme Court of Appeals, to which the case was afterwards carried, 
thought fit, in reviewing the decision of the chancellor, to go beyond 
tlie accustomed line of its duty, in order to cast a stigma upon tlic 
just position which had been asserted by him. The following is fi 
copy of tlie final judgment: — "This court, not approving of the 
chancellor's principles and reasoning in his decree made in this cause, 
except so far as tlie same relates to ivhiie joersons and native American 
Indians^ but entirely hisaitiioving thereof so far as the same relates 
to native Africans and their descendants, who have been and now are 
held as slaves by the citizens of this state; and discovering no other 
error in the said decree, aifirms the same." See the case, Iludgins vs. 
Wright, 1 Ilenning <j- Ahmford's Reports, 133 to 143. In Maryland, a 
similar decision has been made, .3 Harris AlcIIenrifs Reports, 501-2, 
case of negro Marg vs. the Vestry of William and Mary^s Parish, A;c. : 
so, in Kentucky, 2 BihVs Reports, 238, Davis vs. Curry ; and in Ncv»' 
Jersey, 2 JIalsted's Reports, 253, Gibbons vs. 3Iorse, {^decided Novem- 
ber, 1821.) 

In North Carolina this doctrine is received with some limitation, 
the presumption being confined to negroes of the ivhole blood ; while 
those of 77<m'(:n,)lood, mulattoes, mestizoes, <J*c., are presumed free until 
tlie contrary is proved. The report of the case in which this principle 
is recognised is given in 1 Taylor^s Reports, 1G4, Gobu vs. Golu. 
The case itself is unique, and on this account, as well as to display 
the sound reasoning (as far as respects the 7nized blood) of Chief 
Justice Taylor^ is transcribed at large. 

Gobu 1 rpj.^gp.^gy false imprisonment. 

Gobu I ^^'^^ ^^^^ plaintiff is a slave, &c. 

"It appeared in evidence, that the plaintiff, ivheii an infant op- 
parcnlly about eight days old, was placed in a barn by some person 
unknown, and that the defendant, then a girl of about twelve years of 
age, found him there and conveyed him home, and had kept posses- 
sion of him ever since, treating him with humanity, but claiming him 
as her shire. The plaintiff was of an olive colour, bcticecn black and 



* Tho Honourable neuri^o Wytlio, one of tlio sij)irrs of Uw. Drrlaralinn of nnr Lid':- 
jtrndnny. 
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l/eUoiOi hadlong hair and proviinetit nose.'^ These fjicts "svovo ascertained 
by the court, by proof and inspection; upon •'.vliich the judge gave 
the following charge: — "I. acquiesce in the rule laid down by the 
defendant's coun«el, -with respect to the presumption of every black 
person being a slave. It is so, because the negroes originally brought 
into this country were slaves, and their descendants must continue 
filaves until manumitted by proper authority. If, therefore, a person 
of that description claims his freedom, he must establish his right to 
it by such evidence as will destroy the force of the presumption 
v'lrising fi om colour. But I. am not aware that the doctrine of pre- 
sumption ugainst liberty has been urged in relation to persons of 
mixed h\ooK\, or to those of any colour between the two extremes of 
black and wliite, and I do not think if reasonable that such a doctrine 
should receive the leant countenance : i^uoh persons may have descended 
from Indians in both Hues, or at least in the maternal ; they may 
have descended from a v/liite person in the maternal line, or from 
mulatto parents originally free ; in all Avhich cases the olfspiing, 
foUov/'ing the condition of the mother, is entitled to freedom. Con- 
sidering how many probabilities there are in favour of the liberty of 
these persons, they ought not to be deprived of it upon mere pre- 
sumption; more especially as the right to hold them in slavery, if it 
exists, is in most instances capable of being satisfactorily proved."* 
While I freely subscribe to the soundness of the views of this dis- 
tinguished jurist in relation to persons of mixed blood, I cannot but 
dissent from the specious reasoning b}' which it is inferred that every 
black person should be presumed to be a slave. Slavery is an institu- 
tion which iiW profess to disapprove. It violates every man's sense of 
right: it is at variance with the genius of our government. Its ex- 
istence, therefore, in no case ought to be presumed. But more than 
this, it is well kno wn that a large number of black persons arc entirely 
free, even in the slave-holding states ; the laws of our country recog- 
nise their right to freedom, and the power of the government has been 
wielded for their protection, as citizens, whenever a fit case has been 
brought to public notice. With what propriety of reasoning, then, 
can it be urged that their colour should, in legal contemplation, raise 
a presumption against their liberty ? Even those who think it desirable 
to perpetuate slavery — who think it no evil to degrade and brutify 
a being endowed by his Creator with reason — need apprehend no 
violation of their legal rights of property by a contrary do€trine. 
Wliat greater dilTiculty can exist, to satisfy the requisitions of the 
law in regard to the ownership of a slave, than obtains in regard to 
the ownership of ordinary chattels ? Will it be alleged that fraud 
may be perpetrated by transferring a freeman as a slave ? But is not 
an intelligent creature, endowed with, the faculty of speech, at all 
times capable of admonishing a purchaser against such a deception ? 
And, when a communication of this nature is made, ought it not to 
be heeded ? 



TJie doctrine of thip c,a.ao afterwards confirmed, so that it may be considcrod 
afi llic settled law of North Carolina. Ht'Q 2 JIaywoGcVs J£f/). 'ilO, and Scotl vs. iVilr 
Uamy, 1 lJcverei<x''s lirp. 370. 
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I am the wore strenuous in opposition to this doctrine of presiiinp- 
tion against liberty, because it is obviously the fruitful source of the 
jibominablc crime of man-stealing, -^fi crime which, in all nations, 
seems to have been viewed with abhorrence and visited with severe 
penalties. The wretch who, by art or force, is enabled to exhibit a 
person of African extraction—" with a colour not his own"— in his 
custody, and within the limits of a slave-holding state, is exempted 
from the necessity of making any proof how he obtained him, or by 
what authority he claims him as a slave. Inspection notifies to every 
beholder that the unhappy person said to be a slave is presumed so to 
be by the law of the land ! Supplemental evidence is unnecessary ; a 
forged bill of sale may be a convenience to satisfy the timid and over- 
cautious, but the law — the supreme wisdom of man— deems any thing 
more than colour quite superfluous. Is this just? Does it become n 
free and enlightened people thus to decree ? — thus to injure 9 

By the laws of several of the slave-holding states, mamimilled and 
other free persons of colour, however respectable their characters, 
may be arrested when in the prosecution of lawful business, and if 
documentary evidence of their right to freedom cannot be immediately 
produced by them, they are thrown into prison and advertised as 
runaway slaves. Should no owner — as must always be the case, un- 
less injustice is done— appear within a time limited by law for the 
purpose, the jailor is directed to dispose of them at public auction, as 
unclaimed fugitive slaves, in order to derive from the proceeds of the 
sale the means of defraying the expenses of their detention in prison. 
The unrighteous doctrine presumption from colour steps in and con- 
summates the iniquity, and the freeman and his posterity are doomed 
to hopeless bondage. Sec 2 Brevard\'i Digest, 235-0-7 ; Mississippi 
Rev. Code, 376-7: Laws of Maryland y'^ act of 1715, {Ap)ril session,) 



* The laws of Maryland here referred to, having excited much attention, in conse- 
quence of the arrest and imprisonment, in the District of Cohnabia, of a IVce black 
man, a citi/on of the state of New York, named Gilbert llorton, I am induced to 
transcribe them in this place. The snrf/t section of the act of 1715, chap. 44, readg 
thus: "And for tlie better discover}' of runaways, it is hereby enacted, &c,, that any 
person or persons lohatsocver within this province, travelling out of the county -vvhero 
ho, Bhe or they shall reside or live, without a pass under the seal of the said county, 
for which they are to pay ten pounds of tobacco, or one shilliuji in money, such per- 
son or persons, if npprehended, owt being suJicicntJy hnoron or able to give a ijood 
account of thtmselves^ it shall he leflio the discrelion and judg ineid of sucJi magisirate or 
magistrates before whom such person or persons as of oresaid s.haU be hroughl to jtitlgc 
thereof, and if, before such magistrate, such person or persons so taken up sliull be 
deemed and taken as a runaway, ho. she or tliey shall suffer such fines and penalties:; 
OS are here1)y provided a/gainst runaways.*' Se/.tionl. — '-And for the better encou- 
ratrement of nil persons to seize and take up all runawjiys, <.tc., all and every such 
person or persons as aforesaid, seizing or takinp: up such runaways, travelling without 
2jasse,s as aforesaid, not bein.^ able to give a suilicient account of themselves as afore- 
said, shalfhave and receive two himdred pounds of tobacco," (by act of ISOG, chap. SI, 
j} 5, commuted for six dollars.) '-to ho paid by the owner of such runavray servant, 
negro or slave so apprehended and taken up; and if such suspected runaway or run- 
aivays be not scrvaiits, and ukfusb to I'ay the samb, he, she or they shall makk s.4'ris- 
FAcriON ijv skrvitijjjk oiioTJif:Rv>]Si>, as the justices of the provincial and cotinty courts 
where such person sliall ho so apprehended and taken up, shall tliink fit." Section 
g — <i'J'}iat at what time soever any of the said persons — riioawnys— shall be seized 
by any person or persona within this province, such person or persons so apjirehend- 
Ing or .seizing the same, shall bring or cause him, her or them to Ini l»rou.<:ht before 
the next magistrate or justice of the county where such runaway is upprohnnd?d, 
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chap. 44, ^§ 6, 7, tj- 9 — act o/ 1719, {May session,) chap. 2, g 2 — act of 



who is hereby empowered to take into custody or otherwise, him, her or them, to 
secure and dispose of as he shall think lit, until such person or persons so seized and 
apprehendc<l shall give good and sufttcient security to answer the premises (he next 
court that shall first ensue in the said county, which court sliall secure such person 
or persons till he or they can make satisfaction to the party that shall so apprehend 
or seize such runaways or other persons as by this acl; is required, except such person 
shall make satisfaction as aforesaid bt.'forc such court shall happen; and that notice 
mny be conveniently given to the master, mistress, dame or overseer of runaways 
taken up as aforesaid, the commissioners of the counties shall forthwith cause a note 
of the runaway's name, so seized and apprehended as aforesaid, to be set up at the 
next adjacent county court, and at the provincial court and secretary's oflii-e, that all 
persons may view the, same, and see where such their servants are, and in whose 
custody." 

The foregoing sections apply equally to the coses of all persons, whether while or 
black, vfho maybe found travelling -^ovV/ki/// parses, out of the county where their 
ros'dences are; and all siu li, at the discretimi of a magislrat!'. may be subjected to 
!!n])risonment and amercement. Hut the last section of the s;\mo act, while it bears 
with a severity altogelher at variance with the spirit of a free governiiient upon 
whites unhappily eireiimstanced so as to rome within the terms of the i)revir)us 
enactments, introduces a provision by which they 7nai/ bo restored to freedom, if 
entitled to be free; and yet negroes and nndatlnes. with the same rights, arc left with- 
out relief. ""SVhen any person or persons (except vgrors o.nd muUdlaes) shall be 
found travelling without passes, as aforesaid, aiid shall be taken up .as suspected 
runaways, and by any justice of the peace committed to the custody of any shcrilV 
or jailer within this province, it shall not l)o lawful for any such sherilT or jailur to 
hold such person in custody longer than six nvviths ; and if sueli person caji. at any 
time within the said six months, ])rocure a certificate or other justilieation that Ik? or 
she is no servant, lie or she shall and may, by ordrr of any two justices of thcounty 
where such person is committed to prison, he diseJtarged from any fiirlher imjirison- 
meni, lie or she serving such sheriff orjaih r, or his assigns, so many days as h<\ she or 
(hi'i/ were in custody of such siieriff or jailer, or otherwise pciying ten pounds of tolnvrn 
■per day to such shniff or jailer for Tin:iii impjmsox.ment fkes. and no more: e.nd ]iaying 
unto such person or persons wlio took up such person two Jmndrcd pouud.< of loltacco. 
Or serving Mm, her or t/teiii hcenty days in lieu theretf; and if any such ^lu'vifT or 
jailer shall detain such person in prison after such order of the justices aforesaid, or 
the expiration of six montlis and payment of ten pounds of tobacco per day as afore- 
said, such sherid or jailer shall be liaJ.)le to an action of false imprisonment." Iniqui- 
tous as this law is, it is obvious that the object of the legislature could not he reached 
by it. It offered, indeed, a bount}'- to the slicrifT or jailer who, b^' uegiecling to givf; 
notice of the imprisonment of a .s'«.s;;cc/'etZ runaway, might protract such imprison- 
ment till the value of his services, even though an absolute slave for life, would not 
1)e equal to the jail fees. And yet, without some furthctr legislation, the jailer him- 
self Avould, in case the person uctaiiu'd Av.as not a runaway, or if a ruiiaway should 
not be demanded by his master, he made to siitler the loss of such expense as might 
be incurred for the sustenance of the suspected runaway during liis impri.-onnient. 
The lure held out by the act to the jailer, probably produced the abandonni(;nt of 
t lie slave in some instances by the master ; and it became necessary, therefore, for 
the legislature to repeal the act or to supply its defects. The latter part of tlu? dis- 
junctive was naturally preferred ; and, on the eighth day of June, iTK*, after recit- 
ing, that "\Vliei"eas. liy the act of Assemljly relating to servants and slaves, tliere is 
not any provision made what shall be done witli such runaway servants or slaves 
that now are or hereafier shall or may be taken up and committed to the custody of 
any sherilt within this province, where the master or owner of such servant oi- slave, 
havinn; tiiic notice of such servant or slave being in tb.o custody of such sheritT, 
refuses or delay? to redeem such .servant or slav<', liy paying their imprisonment 
fees, and such other charge as has or may ar-cnu' for taking up siu;h servant or 
sl.-ive."' enacted ■''Thnt. Ac every sheriff that now hath, or here.after shall have, com- 
mitted into liis custody any runawjiy servants or slaves. aft<'r one rnontlfs notice 
given to the master or ovrner thereof of their being in his custody, if living in tliis 
I'rovinre. or two mojiths' notice if living in any of ihe neighbourincr provinces, if 
such master or owner of such servants or slaves do not appe.-tr within tiie time 
limited as aforesaid, and pay or secure to bo paid all such imprisonment fees due to 
^uu'h sheriff from the time of the conimitmont of such servants or siavef^. and also 
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In no country is education more highly valued, or its benefits moro 



.such oIIkt charges as liave accrued or become due to any person for taking up such 
runaway servants or slave?, sucJi sheriff is licroljy authorized and rc(£uired (such 
time liniitc'd as aforesaid being expired) immediately to give public notice to all por- 
Hous, by setting up notes at the church and court-house doors of tlie county wlioro 
putli servant or slave is in custody, of the time and place for sale of such sorvaiits 
or slaves, by him to be appointed; not less than ten days after such time limited a.s 
aforesaid lii.'ing expired, and at such time and place by him appointed as aforesaid. 
tn proceed to sdl and dispone of such servant or slave io the highest hidd.er, and out df 
the money or tobacco Avliich such servant or slave is sold for to pay himself all .^in'h 
iMPKi.soN.MKNT FEKS as are his just due for the lime lie luis kept such servant or slavt; 
ill his custody', and also to pay such other charges, fees or reward as lias become duo 
to any person for taking up such runaway servant or slave; and after .such })uy- 
ments made, if any residue shall remain of the money or tobacco, such .servant or 
slave was sold for, such sheriff shall only be accountable to the master or owner of 
such servant or slave for such residue or remainder as aforesaid, and not otherwise." 
Lavjs of Maryland, act o/1719, {May session.) chap. '2. 

Upon the enactment of this law, the most unprincipled sheriff should have been 
cojitent. It became, indeed, not only his interest, but the interest of alt oUar jur- 
sons, to apprehend and to commit to prison coloured persons especially; for tlii\se 
might be detained for a longer period than six moutlis. whethe» free or not. The 
right of the lakcr-uj) to his legal reward and other charges, wjis secured to him l^y 
a i.iB.N ON TiJE ]}0DY OF THE I'liisoNER, and the sheriff or jailer was indemmfLcd in (he 
same manner ai/aind the loss of his imprisonment fees. And by prolonging the iiu- 
jjri.'-onment until the fees .should be swelled to nearly the value of the pri.'^oncr. if 
a slave, the master, in many instances, might be unable or unwilling to redeem him, 
and the sheriff's sale, which in such case is authorisced, could easily be turned to the 
account of some favourite of that officer, and evcntuall}', bj' collusion, to liis own 
pecuniary advantage. And should the suspected runaioay not be a slave, yet; in ;i 
land where, from his colour, he is presumed lo be ?o, and where others like him are 
daily made merchandise of," the facility with wliich his imj>ri6onment., aided by the 
)irovi.sions of this act, might be rendered profitable to the sheriff, would be greatly 
increased. But, whatever may have been the true cau.'-o, the prevalence of a practice 
on the part of .slierifTs, of prolonging the imprisonment of persons apprehended as run- 
aiuai/s, is evidenced by an act of Assembly, pass(Hl the tivenly-scamd day of December, 
1792, entitled '■^ An Act to restrain the ill-practices of slieriffs, and to direct their cm- 
duct respecting ru7iaK'uys.'' The act sets forth that " A\'hereas it is represented to 
this(!«neral As.sembly, that tlie sherifi's of the respective counties hava neglected to 
adcertise runaways, to the great injury of the owners; therefore, Ac. That it be the 
duty of the several sherifl'-s Ac, upon any runaway being committed to their cus- 
tody, to cau.^e the same to bo adverti.sed in some public newspaper within twenty 
day.^ after such commitment, and to make particular and minute description of the 
per.'jon, clothes, and hoddy marks of such runaway.*' And if no person shall ai»})ly 
for such runaway within the space of thirty days from such commitment, then it 
shall he (he duty of .such .sheriff, if residing on the Western Shore, to cause the run- 
;nv;iy to be advertised, as heretofore directed, in the Maryland Journal and George- 
town Weekly Ledger; and, if residing on the Kastern Shore, to cause the same to he. 
:idv(;rtisod in the Maryland Herald and Maryland Journal, within sixty days from 
such commitment, and to continue the same therein until the said runaway is 
rch'ascd by due course of law." Maryland Laws of 1792, (Nbvcinhcr session.) chap. 
7-2. 

In that part of the District of Columbia which was ceded by the state of iMaryland 
to tin' iL'.ieral governiiiftut, the whole of these lavrs are still "in force. Shortly after 
the date u\' the cessii>n. however, the legislature of Maryland repealed the act oi']'iVX 
ch. 2. and the act r;/' 179*2. ch. 72, supplying their place by the following regulati.T.n.?, 
which, as it will be perceival, are in jrrinciple the .same as the repealed acti :— "Tli;;t 
it shall be the duly of the .sheriffs (respectively) of the several counties of this .'^tatc, 
Ac. ni'ou .any runaway servant or slave being committed to hi.s custody, to cau?e 
tlu! same to be adverti.sed in ,<;ome public newspaper or t3apers printed in the cilv of 
r.altiniore, the city of Washington, and the town of Easton, and in such other public 
manner as lie .shall think j-roper, within fifteen days after such commitment, and to 
muko. jiarticular and minuie description of the clothing, per.son. and bodily marks of 
.such runaway.-' '-If the owner or owners, or .^ome person in his, her or their 
bi.'h;iii'. .shall not apply f.r said runaway within the space of .«iixty drtys from the 
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generally diffused, than in tlio United States. The Constitutions of 
iicarl)' all the states make it the duty of the respective legislatures 
to establish and support seminaries for learning adequate to the wants 
of the citizens. Common schools are also provided *'for the educa- 
tion of the poor gratis." In several, perhaps in all, of the free states, 
no distinction is made, in the distribution of the public bounty to- 
wards this object, between white and coloured children ; but schools 
arc constantly maintained for the reception and instruction of poor 
children of every class and complexion. 

A difl'erent policy began very early in the slave-holding states. In 
none of these do the laws interpose to afford any aid or facility for 
the acquisition of learning to persons of colour, whether slaves or 



tim'e cif advertising as aforesaid, and pay or secure to be paid all such legai costs and 
charges as have accrued by roasoa of apprehendincc, imprisoning, anu advertising 
such wrvant or slave, it shall be the duty of such sheriff, and he is hereby required 
and directed, toproco'd to sell such serva?it or slave, and immediately to give public 
notice by advertisements, to be set up at the court-house door and such other public 
places as be shall think proper, in the county where such servant or slave is in cus- 
i(xly, of the time and place for sale of such servant or slave, by him to be appointed, 
not less than twenty days after the time limited as aforesaid has expired, and at 
such time and j)lace shall proceed to sell and dispose of such servant or slave to the 
highest bidder." Zaw.-? of Maryland of 1802, {November session,) chap. 96, g§ 1 & 2, 
(passed Sth .January, 1S03.) 

By recurring to the sections of the law of 1715, above tran.scribed, it will be seen 
that magistrates Avere empowered to decide, in their diao'etion, whether the i)erson 
apprehend(?d as a runaway should be deemed sm-h and be accordingly committed to 
prison. AVhelhcr such power had Ijeeu abused, or whether a proper exercise of it 
had hccn'Tonnd iwco7ivenient to takers 2ip sheriffs, I will not presume to conjec- 
ture: but, in ISIO, (chap. 03, {J 1,) legislative interposition was called into action in 
the following extraordinaiy measure: — "Any court or any judge or justice of this 
stale. !)cfore whom any n<'gro or mulatto shall be brought as a runaway, shall be 
satisfied, by competent tesihnwij/, that the said negro or mulatto is not a runaway, 
before it shall be lawful for the said court, judge or justice to discharge the said 
negro or raulatto from the custody of the person or persons detaining the said negro 
or mulatto as a runaw.ay, otherwise than hy a conrmitment to the jail of the county 
of which he is a judge or justice." 

The barbarous .sev<;rity to coloured persons which pervades the whole of the laws 
of Maryhmd on this subject, has at length been .somewhat softened by an act passed 
February 3, 1818. It is in these words: — ** Hereafter, when any servant or slave 
.shall be committed to the jail of any county in this state, sus a runaway, agreeably 
to the laws now in force, and the notice required to Ikj given by law by the sheriif 
sliall have been given, and the time for their detention expired, and no person or 
persons shall have applied for and claimed said suspected runaway, and proved his, 
lier or their title to such suspected runaway, as is now required by law, it shall be 
the sheriff forthwith to carry such slave or slaves before some judge of the County 
Court or judge of the Orphans' Court, with his commitment; and such judge is 
hereby required to examine and inquire, by suck vieans as he may deem most advis- 
able, whether such suspected runaway be a slave or not; and if he shall have rea- 
.'^onablc ground.s to believe that .such suspected runaway is a s^ave, he may remand 
such suspected runaway to prison, to be confined for snch further or additional time 
ns he may judge right and proper; and if he .shall have reason to believe that such 
su.sjKv;te(l runaway is the slave of any particular person, he shall oau^e such notice 
to be crivcn by the sherilT to such supposed owner, as ho may think most advisable; 
I'lit if .^".rid jud{)e sh/dl not litxvr. reasonable ground to hch'ere such suspficted runaway to 
be a lie .-(I/aU. firthroil/i order siich suspected runaway to be released; and if no 

P»;rson shall apply for su^h suspected runaway after he m.'iy be so remanded, within 
ih" time for wliich be may be remanded, atul pmve his. Imr or their title as the law 
now requires, (he said .-^ihcriff shall, at the expiration (f such time, relieve and di.'-.cha.rf/e 
sucJi suspected runaway ; piid in either case, sucJi suspected runaAuay shall be 

dischargc-d, the expense of Icceping such ru7iaway in confinement shall be levied on the 
or/unty. as other county expenses are now levied." Lavjs of Maryland, (December seS' 
non o/lSlT,) chap. 112, § 6. 
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freemen. On tlic contrary, the extracts which I shall make from tho 
laws of these latter states will satisfactorily demonstrate the trutli of 
the proposition at tho head of this section, — namely, that tho bonefifs 
of education arc iviihheLd from the slave, and, I might add, from the 
free negro also. 

Legishition on this subject began in Soutli Carolina at a oonipa- 
ratively early date. By act of 1740 it was enacted as follows:— 
" Whereas the Laving of slaves taught to write, or suffering them to 
be employed in writing, may bo attended with great inconveniences, 
Be it enacted. That all and every person and persons whatsoever wlio 
shall hereafter teach or cause any slave or slaves to be taught to 
write, or shall use or employ any slave as a scribe in any manner or' 
writing hereafter taught to write, every such person or persons slsa ' 
for every such offence forfeit the sum of one hundred pounds current 
money." 2 .Brevard's Dit/est, 'MS. 

This was followed, in 1800, (leaving the act of 1740 also in force,) 
by this enactment: — "Assemblies of slaves, free negroes, mulattoes 
and mestizoes, whether composed of all or any of such description of 
persons, or of all or any of tho same and of a proportion of wliito 
persons, met together for the purpose of menial instruction in a cor>- 
fmed or secret place, &c. &c., are declared to be an unlawful meetin<i: 
and magistrates are hereby required, &c., to enter into such confined 
places, &c. &c., to break doors, &c. if resisted, and to disperse such 
slaves, free negroes, <fcc. &c. ; and the officer dispersing such uulaAvfiil 
assemblage may inflict such corporal pmiishmcnt, not excefKliarj ticenhi 
lashes upoji such slaves, free riegrocs, <j^£;., as they may judge necessary 

for l)ETElll{ING TIIE.M TllOM THE LIKE UNLAWFUL ASSEMBLAGK IS l U- 

TUiiE." 7 Statutes of South Carolina, 440. And another section of tlio 
same act declares "That it shall not be lawful for any number oi' 
slaves, free negroes, raulattoes or mestizoes, even in company with 
white persons, to meet together for the purpose of mental instruclion, 
cither before the rising oi' tho sun, or after the going down of the 
same." Ibid. 

She has since added a larger and more direct prohibition, by act of 
December 17, 1884: — "If any person shall hereafter teach aiiy slave 
to read or zvritc, or shall aid in assisting any slave to read or u-rite, or 
cause or procure any slave to be taught to read or write, such person, 
if a free white person, npon conviction thereof, shall for every such 
offence against this act be fined not exceeding one hundred dollars, 
and imprisoned not more than six months ; or if a free person of color, 
Hliall be whipped not exceeding fifty lashes, and fined not cxcecdinfc 
fifty dollars : and if a slave, shall be whipped not exceeding fflj/ 
laches ; and if a?ii/ free person of color or a slave shall keep any such 
scliool or other place of instruction for teaching any slave or free per- 
so!i of color to read or write, such person shall be liable to the snuK' 
fine, imprisunment and corporal punishment as are by this act im- 
posed and int'.icted on free persons of color and slaves for teaching slave-; 
to rend or write." 7 Statutes of South Carolina, 408. 

In Yiryinia, according to the Code of 1849, "Every asscmldngc of 
negroes for the purpose of instruction in reading ov\i:ri.ting sbiiU be 
an unlawful assembly. Any justice may issue hiV: warrant to any of- 
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ficcr or othei' person, requiring liim to enter any place where such 
iis.^c'mblage may be, and seize any negro therein; and lie or any otlier 
justice may order such negro to be punished lo'Uh slripcs. 

"If a person assemble with negroes for the purpose o.f in- 
structing them to read or write., lie shall be coniincd to jail not exceed- 
ing six months, and fined not exceeding one hundred dollars." Code 
of Virginia^ 747-48. 

Three statutes have been made in Georgia on this subject, all of 
which appear to bo still in force. The first was in 1770, and is very 
similar to the act of South Carolina of 1740, dilfering cliiefly in includ- 
ing in its prohibition instruction in reading as well as icriting, and 
fixing the penalty at tioenty pounds sterling. 2 Cobt/s Digest, 081. 

In 1820 it was enacted, "If any slauc, negro or free j^erson of color, 
or any zuhiic person, shall teach any other slave, negro or free person 
of colour to read or vn-ite either written or printed characters, the said 
free person of colour or slave shall be punished hy fine and ivhij>j.)ing, 
ov fine or icldpping, at the discretion of the court; and if a Avhitc person 
so offending, he, she or they shall be punished ^vith fine not exceeding 
five hundred dollars, and imprisonment in the common jail at the dis- 
cretion of the court " i6. 1001. 

In 1838 this further legislation occurred: — "If any person shall 
teach my slave, negro or free person of colour to read or icrilc cither 
writte.i or printed characters, or shall procure, suffer or permit a 
slave, negro or person of colour to transact business for Idm in writing, 
sucli person so offending shall be guilty of a misdemeanour, and, on 
conviction, shall be punished by fine, or iniprisonnient in the com- 
mon jail, or both, at the discretion of the court." lb. 828. 

In North Carolina, "Any free person who shall hereafter tench, or 
attempt to teach, any slave within this state to read or icritc, tlie use 
of ligures excepted, or shall give or sell to such slave or slaves any 
books or pamphlets, shall be liable to indictment, &c. ; and \ipon con- 
viction shall, at the discretion of the court, if a ivJiite man or woman, 
be fined not less than one hundred dollars, nor more than t.wo huntlred 
dollars, or imprisoned; and if a free person of colour, shall be fined, 
imprisoned or ichipped, at the discretion of the court, not exceeding 
thirty-nine lashes, nor less than twenty lashes." Revised Statutes, c/i. 
34, ^ 74, p. 209. And for a similar offence as to instruction, a slave 
shall receive thirty-nine lashes on his or her Z/«?-cback," lb. ch. 3, ^ 27. 

By act of Assembl}^ of Louisiana, passed in March, 1830, ''All 
persons who shall teach or cause to be taught nny slave in this state 
to read or 'write shall, on conviction thereof, &c., be imprisoned not 
less than one nor more than ticelvc months." 

And in Alabama, " A.ny person who shall attempt to teach free 
person of colour or slave to spell, read or v:riic, shiill upon conviction, 
&c., be fined in a sum not less than $250 nor more than $500." 
Clay's Digest, 543, act f^l832, ^ 10. 

So far as I have at present the means of ascertaining, the laws of 
Kentucky, Tennessee, Mississippi, Afissouri, Arkansas, Florida nnd Texas 
arc silent on this subject. And in regard to the states in which pro- 
hibition has been thought expedient, there are differences which ure 
very remarkable. Thus, in Virginia the owners of slaves are left at 
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liberty to instruct them as carefully and extensively as they please. 
The prohibition has respect to the cfTnrt.s of third persons. 

South C'arolma began with repressinji; instruction in loriting only. 
The next step was aimed against menial in.sf.rucdon of every kind, con- 
ferred, or attempted to be conferred, ai an amnnhhtge of slaves, free 
coloured persons and lohites. The owners, notwithstanding either ol' 
these hiws, might, at their respective homes, have taught their slaves 
to read^ without fear of molestation or complaint. And it has been 
stated on high authority tha^, in this vray, not a few had acquired tJio 
capacity to read so as to take part in religious worship in Episcopal 
cluirclies at Charleston, The last act, whilst it is to be inferred from 
it that slaves had been so instructed, (for it supposes that such were 
tlien among them, capable of keeping school,) has placed under the ban 
all efforts to instruct the colored race, — bond and free, — whether in 
reading or turiting. 

North Carolina will allow slaves to be made acquainted with ariih 
melical cakulaiions, whilst she sternly intffrdicts reading and ivriting 
to a slave. She makes it highly penal, alsu, to give or sell any bookov 
pamphlet to a slave. 

Alabama wars with the rudiments of reading. She forbids any 
coloured persons, bond or free, to be taught to spell, as well as to 
read or write. 

Grorgia carries her prohibitions beyond imparting instruction to 
coloured persons ; for she subjects any one to fine and imprisoiiment 

who shall procure, suffer or permit a slave, negro or person of 
colour to transact business for him in writing.^' 

Again, the punishments are various. Some impose pecuniary fines 
only ; others add imprisonment , whilst in one state nothing but imprison- 
vicnt will satisfy. Whippiwy, as well as f?ie and imprisojiment, is meted 
out unsparingly to W\q free coloured offender; and the unhappy slave 
is not to be whipped only, but must receive thirty-nine lashes on his or 

i/Ell BAKK BACK. 

Such differences, in statutable enactments on the same subject, sug- 
gested several observations. One of the most obvious is, that a being 
whose desire for mental improvement is so strong as to require such 
powerful means of repression must have been intended for a higher 
destiny than " to live without knowledge and without the capacity to 
make anything his own, and to toil that another may reap the fruits," 
afid also that there is great reason to believe his subjection to the 
uncontrolled authority of another, which is alleged to be inherent and 
inseparable from slavery, must be both a mistake and an injustice. 

Ik'foro quitting this subject, it is proper to say that where there is 
no legislation on the part of a state to debar the slave from mental 
instruction, the power may exist, and I presume generally does exist, 
in incorpoi-ated cities, to effect the same end by local ordinances. In 
Savanna!), in 1818, an ordinance of this description, going beyond the 
then law of the state, was adopted, and may be yet in force. The 
J'ort Folio fur April, 1818, thus notices it: — "The city In-is passcii ;in 
ordinance by which any person that teaches nny person, of colour, siare 
or free, to read or write, is subject to a line of thirtij dollars for eacli 
offence ; and cvcri/ person of colour who shall keep a school to teach 
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rmding or writhu/ is subject to a lino of thirtu dollar a ov to be imprisoned 
ten days and whipped thirty-nine lashes"! ! p. 825. 
with such legishxtive obstacles to his mental improvement, it ouglit 
to excite no surprise if a slave having the ability to read or write 
could not be found within a slave-holding state. .But, apart from 
tlicse obstacles of laxo^ the condition of slavery is such that a slave 
capable of reading must be, in most of the states, a prodigy indeed. 
iJis life is ordinarily passed in incessant toil. The laws, as I have 
already shown, secure to him no portion of time in which he may 
employ himself at his pleasure. He is awaked from his slumbers, at 
the call of his master, often before the dawn of day ; he continues his 
heartless labour, with but slight intermissions for rest and food, till 
night has closed around him. Hard worked, and scantily fed, his 
bodily energies are exhausted ; without an instructor and without 
books, (for he has not the means to procure them,) he must of neces- 
sity remain forever ignorant of the bcnclits of education. 

IV. — The means for moral and religious instruction are not 

GRANTED TO THE SLAVE; ON THE CONTRARY, THE EFFORTS OF TlJE 
HUMANE AND CHARITABLE TO SUrPLY THESE WANTS ARE DISCOUNTE- 
NANCED BY LAW. 

One of the plain dictates of the Christian religion is a regard for the 
well-being of our fellow-creatures. It is, indeed, largely insisted 
upon as a duty^ both in the Old and New Testament. No believer in 
the Christian religion can doubt that the knowledge of its precepts 
and promises may promote the happiness both here and hereafter of 
every accountable creature ; nor will such a one deny that a negro, 
though a slave is a member of the human family, — is endowed with 
reason, — has a soul which is immortal, and must be deemed account- 
able unto GOD "^for the deeds done in the body." How can such a 
belief be reconciled with a practice which forbids to tiie slave access 
to the gospel? — which as far as ike master^ s poiver so to do extends, shuts 
out from him the knowledge of the means of his salvation? 

It has been shown, in the last chapter, that one of the means to 
wiiich allusion is here made — namely, mental instruction — is in general 
entirely withheld from the slave. He cannot be expected, therefore, to 
learn the Scriptures, except as an auditor. And yet in none of the 
slave-holding states are any facilities afforded by the laws for this 
purpose. No time is secured to the slave, nor any place provided 
Avhere he can assemble w4th his fellows to hear " the glad tidings of 
salvation" preached. 

It is idle to talk of accompanying his master to church. Such a 
spectacle, I apprehend, is rarely exhibited, except for the special con- 
venience of the master. Tlie paucity of places of Vv^orship, in the slave- 
hohJinL^ states, compared w^ith the number of white inhubilarits, 
provciiis tlie exercise of this privilege to an extent at all commensu- 
rate with the religions w^ants of the slave. 

Besides, if no other impediment existed, the rude mind of the slave 
could not comprehend a discourse designed for the refined taste and 
enlarged capacity of tlie master. Christi;inity demands tliat these 
unrortunate beings should l)e tau.izht to read : tliat buildings should 
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bo erected for their assembling together to worsliip their Crcatnr; 
tliat tcaclicrs*'^' "wlio arc -willifig nnd qualified to administer to their 
spiritual necessities should bo encouraged to dedicate tlieir time and 
talents to the pious service ; that rest should be allowed to the slave 
at the seasons usually allotted among Christians for religious worship, 
and especially that laws should be made and enforced to prevent the 
exaction of labour from the slave to such a degree that his senses arc 
overpowered by sleep the moment his body ceases to be active. f 

If the practice of the slave-holding states is in accordance with the 
laws, the reverse of this picture will, it is believed, be found true in 
most respects. In a law enacted by the state of Georgia, December 
13th, 1792, with the title, "To protect religious societies in the exer- 
cise of their religious duties," it is required of eveiy justice of the 
peace, &c., and every civil officer of a county being present, &c. &c , 
to take into custody any person who shall interrupt or disturb a con- 
gregation of luhite perso7is assembled at any church, &c., and to impose 
a line on the oifender; and in default of payment he may be imprisoned, 
^vC. &c. ; yet the same law concludes in these words: — "No congre- 
gation or company of imiroes shall, under pretence of ' divine worship, 
assemble themselves contrary to the act regulating patrols." .Prince^'i 
.Dig. 312. In 2 Cobb's Dig. 851, the concluding words, contrary to 
!h.e act regulating patrols,'^ arc omitted; but at page 982 of the same 
volume tiicy stand as a part of the law still in force, and the seventh 
section of the act regulating air ols is also given as an existing law. 
Jbid. 073. I have not been able to discover the law here referred to 
as the act regulating patrols ; but the editor of the JJigcst, whom I pre- 
sume to be fully competent to resolve the difficulty, quotes the seventh 
section of act passed May 10th, 1770, *'for ordering and governing 
slaves, &c.," as that intended to be designated by the legislature. 
This section begins with a recital, ''Whereas the frequent meeting, 
&c., of slaves under the pretence of feasting may be attended with dan- 
gerous consequences," and proceeds to enact " That it shall be lawful 
for every justice of the peace, &c., upon his own knowledge or infor- 
mation received, either to go in person, or by warrant, &c., directed 
to any constable, &c., to command to their assistance any number of 
persons (iuIucIl) they shall see convenient, to disperse aj^y assembly or 
meeting o f slaves which may disturb the peace or endanger the safety 
of his majesty's subjects; and every slave which shall be found {mil 
taken at such meeting as aforesaid shall and may, by order of sucli 



In North Carolina, no idave or free coloured person is allowed to preach. Kcvhcd 
f<lidHtes, \\. 580, ^ 

t Mr. .7 e Iter son', in his '-Xotcs on Vir;,naia," speaking of slaves, makes the follow- 
in.!:; remarks:— In general, thnir oxist'>iico api)e!irs to purticipnte more of ser)>!!Uinn 
than retU'iaion. To tJiis must bo aserilied their disposition to sleep when altstrnr'a-ii 
trom tlieir diversions and uneinploy.ed in labour. An animal who.'^e bodv is at re-t, 
and who does not reflect, must be ilisiiosed to sleep, ol" course.*' >'-eti Annoiv to Qwry 
1-1. 1 lio )iot dissent from this doctrine. It is philo:-Joi)hi(.:all3? true. IJut, with ti.e 
accurate knowlcilue whi-h ,"Mr. Jullerson. possessed as to the actual condiliun of the 
slave, it seems stranuce tliat he should have oiuittcil to include, .as a reason why tiie 
slave, when •■ aljstracted from his diversions and unemployetl in labour," should be 
disposed lo sleei), the fati-ue induced by the severity of his labour. The disposition 
to sleep which is thus indicated as characteristic of the klark is equally observable, 
as far as T am able to ascertain, amonir Ike IciUonrivri fUua of whiles. 
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1 jiiSLico, immediatGly bo corrected without tiiial, hy receiving on ike 
1 hare back iwenfy-five stripes with atphipf switch^ or co'ivskin,'' ''^ ko. Prince's 

IDifj, 447; 2 Cohb^ 973. The terms of this prohibition in relation to 
the meeting of slaves for divine worship are, it must be admitted, not 
a little enigmatical; yet, with the aid of the twenty-five lashes of the 
cowskin, the most stupid negro will bo rendered apt enough to com- 
I prebend their meaning. 

I In South Carolina, by a section already in part extracted, a pro- 
I hibition, though not absolute in its terms, yet in effect, I suspect, it 
I must have been nearly so, was made in 1800. The section reads 
] thus : — It shall not be lawful for any number of slaves, free nogroch;, 
I inuliittoes or mestizoes, even in company with white persons, to meet 
■ togother and assemble for the purpose of mentiil instruction or reli- 
■\ ;jious ■worship, either before the rising of the sun or after the going 
•lown of the same. And all magistrates, sheriffs, militia officers, &o. 
ic, are hereby vested with power, &c., for dispersing such assem- 
blies," &c. 2 BrevanVs Dig. 254-5. Three years afterwards, upon 

Itlie petition, as the act recites, of certain religious societies, the 
rigour of the act of 1800 was slightly abated b}'' a modification, which 
f.jrbids any person, before nine o'clock in the evening, "to break 
j into a place of meeting wherein shall be assembled the members of 
\ imy religious society of this provided a majority of ihevi shall be 

\ 'diitc persons, or otherwise to disturb their devotion, unless such per- 
; ii^on, tl!cc., so entering the said place (of worship) shall have iirst 
\ oljiained from some magistrate appointed to keep the peace, &c., a 
•-varraiit, &c., in case a magistrate shall be then actually within the 
'ii::t;mce of three miles from such place of meeting; otherwise the 
I'rovisions, &c., (of the act of 1800, above cited,) to remain in full 
•rirce." 2 Brnvard's Dig. 2G1. If this latter act yields to the slave a 
privilege in assembling for divine worship beyond what he possessed 
I before, it must consist, it appears to me, chiefly in preventing inter- 
ruptions by persons who, acting from a sense of oj/icial obligation, 
iniirbt deem tlieraselves compelled, by the provisions of iha former act, 
to hunt out and disperse! the congregations of negro worshippers 
v.iicrever they might be found. For it must happen, I apprehend, 
re'.// frequently, that the quorum of ichite persons cannot with much 
c'-rtaiaty be depended upon. And, in such case, the poor slave, dis- 
1 ii}.'i»ointed in his expectations of the quorum-, vrill be at once subjucted 
I tit the terrible penalty of the tv/cnty-five lashes of the cowskin on liis 
j b ire back, well laid on. 

I In Virginia, until the late revision, the law was : — "All meetings, 
I •^•^c, of slaves, free negroes and mulattoes mixing, <'^c., with ^^uch 
I .'^lavcs at any meeiing-liouse, kc, or any other place, kc., in the night, 

i , ^ 

I * A nil wiiilo in Goor:;la slaves arc thus discouvnirtvl from asacnihlin?^ tngetlior for 
i ih" pp.rposo of diviiKi worsViip, the snmo .stu!,o, in a si'.irit. wliirii f hy nu'.-'ns coii- 
(ionni. l\as fuloptod Iho foUowini; iis u sfundinp; niJi^ fm- rlu' L'^noniuiciit of tfie firui- 
(■ •I'i'M-y:—- I!, phall ho thl^ duty of Uiu kocjicrl ^tc. In furnisii them 1/ r. the convict ..) 
'v;tli such moi-iil ui)d riMi.LMOUs ho(jks as shall hi' recoiiiuicndi'd t,y the iii-j ei turs: (■> 
I'!' i"ure tbo iierfurinancc oidivine ^crvli'd on SuiiMnyF, as ofii'ii as injty hf.'" Sr /''/In 
;;'.'_/''''' 'f"'- inicrnnl (invemm'^nt of Ui.a jKnUevAiary <:/ Ck-ur^iia : '/'n'/irc's hinc?:'; 

6* 
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uniler any pretext whatsoever, are doclarecl to be unlawful immhlics] 
and the civil power may diapcrse the same, and infiict corporal pim- 
ishnieut on the otFenders." Thia forbids meetings of shxves in tho 
nifjIU. The following change has been recently made livery 
assemblage of negroes for lliepur2^ose of religious worship, when suck 
worship is conducted by a negro, shall be an unlauful assembly; and 
a justice may issue his warrant to any officer or other person, requir- 
ing him to enter any place where such assemblage may be, and seize 
any negro therein, and he or any other justice may order such negro 
to be punished ivith slripes.'' Code of Virginia, (o/1849,) p. 747. 

The prohibition in this statute is directed against meetings of 
negroes for religious worship, ivhe/i conducted by a negro; and this is 
forbidden absolutely at any time, day or night. And if any provision 
were made by the government -to secure to the coloured race the 
boiieht of divine worship, properly conducted by ivhite clergymen, 
the proiiibition of the statute would be of little or no consequence; 
/rut no such provision exists. 

Mississippi has adopted the former law of Virginia^ with a proviso 
that the master or overseer of a slave m,ay, in writing, grant him 
permission to attend a place of religious worship at which the minis- 
ter may be white and regularly ordained or licensed, or, at least, two 
discreet and reputable white persons, appointed by some regular 
church or religious society, shall attend. Mississippi Eev. Code, SOU. 

An opinion seems, at one period, to have obtained in many of tlie 
states, that by consenting to the baptism of his slave the master vir- 
tually enfranchised him. To remove the pretext which was thus 
furnished for withholding the administration of a rite so commonly 
practised among Christians, the following brief section was enacted 
in .Alaryland: — ''Forasmuch as many people have neglected to bap- 
tise their negroes or suffer i. hem to be baptized, on a vain apprchonsiou 
tliat negroes, by receiving the sacrament of baptism, are manumitted 
and set free, Be it enacted, <j'c., That no negro or negroes, by rcccivini:' 
the holy sacrament of baptism, is thereby manumitted or set free, nor 
hath any right or title to freedom or manumission, more than he or 
they had before, any law, usage or custom to the contrary notwith- 
standing." Act of 1715, ch. 44, g 23. So, in the year 1711, the legis- 
lature of South Carolina deemed a smilar act necessary. ''Since," 
according to the language of the preamble, "charity, and the Chris- 
tian religion which we profess, oblige us to wish well to the souls of 
ail men, and that religion may not be made a pretence to alter any 
man's property and right, and that no person may neglect to bap- 
tise their negroes or slaves or sulfer them to be baptized, for fear 
that thereby they should be manumitted and set free. Be it, *J-c., en- 
acted, That it shall be and is hereby declared lawful for any negro, 
or Indian slave, or any other slave or slaves whatsoever, to rcreiv'' 
and pnfess the Christian religion, and thereunto baptized." 2 Bi''- 
vard's Dig. 229. TliC section then provides that such profession of 
religion and submission to baptism shall not be construed to effect 
an emancipation of any slave, &c.^* 



'Hk; (.l(Hibts wliich (^ave rise to these laws of ]Maryland and South Carolina, pro- 
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I know of no exception to the general bearing of the foregoing laws 
aiul observations, unless the following concise enactment of the legis- 
lature of Louisiana may be thought to form one: — "It shall be the 
duty of every owner to procure to his sick slaves all kinds of temporal 
and spiritual assistance which their situation may require." 1 Mar- 
(ill's Dig. GIO. Giving to this provision the most favourable interpre- 
tation, it is but a kind of death-bed charity. 

V. — Submission is nEQiiiiiiiD of the sla.ve not to the will of 

HIS MASTER ONLY, BUT TO THE WILL OF ALL OTHER WHITE PERSONS.* 

While the institution of slavery exists, every thing like resistance 
to the master's lawful authority should be decisively checked. Strict 
subordination must be exacted from the slave, or bloodshed and mur- 



lialdy oi'iginnloc] in two jucliciul investigations whicli had occurml in KnglanJ a 
short tiJiio previously. TJi'' lir.st of thoso is roportod iu Matkm Iic})orl!i,VJ.^)-^, 
(\. i>. lC)SG-7,) and i8 tlioro thus stilted: — "Sir Thomas CSranthaui bought a naonster 
in llm Indies, wliicli was a man <;f that country wlio had the povfet't sliape of u cliild 
growing out of Ids breast, as an excrescency, all but the head. This man he brought 
hither, (t. e. to Jinglaud.) and exposed to the sight of the people for prolit. 'i'ho 
Indian turns C'Jiristian, and was baptized, and was detained from his master, who 
l>rought a. homine replcfjiando, (i. c. a writ by which his title to retain the man us 
property might be legally tested.) The sherifT returned that ho had replevied the 
])ody, etc. And ihm the Omrt of Common Pleas 1',.\ilkt> him." How the case was nlti- 
UKitely disposed of does not ap})ear; but the proceeding even thus far was calculated 
tn Lxcite a fear lest the profession of Christianity and the administration of baptism 
ini-rht be decided to entitle the slave to the privileges of » freeman. 

in li'iiiG, the question luhclher the bapii-am of a nrgro slave, without tiik privity or 
CONSKNT OF HIS MASTKR, emancipated the slave, underwent an elaborate discu.<siou 
licfore tlie judges of the King'.s Bench. Owing to a misconception of the f(jrni of tlie 
acliim., a final (Iccision was not given, and the plaintilf being, of course, unsuccessful 
on th;it occasion, the doubts which had resulted from the former case were strength- 
ened ratliier than impaired. 

1'he argumesits of the counsel for the defendant are sulTicienlly curious to do- 
rcrve transcrii)tion : — Being baptized according to the use of the church, he (tlie 
shwe) is thereby made a Clirislian, and Clrri.^tianity is inconsistent witli slavery. 
And this was allowed even iu the time when the Popish n^ligion was established, as 
appears by Littleton; for in those days, if a vilhun had entered into religion, iuid 
was professed, as they called it, the lord could not seize him: and the reason there 
given is, Ixicause he was dead in law, and if the lord might take him out of his 
cloister, tlu-n lie could not live according to his religion. The like reason niny now 
be iriven for l.iaptism being incorporated into the laws of the land; if the duties 
wliieh arise thereby cannot be performed in a state of servitude, the baptism must 

a manumission. That such duties cannot be performed is plain ; lor the persons 
bajilized are to be confirmed by the diocesan, when they can give an account of their 
f.'iiili. and are enjoined, by several acts of Parliament to come to church. Jhit if the 
lord hath still an absolute property over him, then he might send him far enou<.'h 
from the performance of those duties, viz. : into Turkey, uv any other country of iiiti- 
de!s, where tliey neither can or will be suffered to exercise the Christi;ui religion. ' 
In conclusion, the counsel remarks, " It is observed among the TurLx thtit they do 
not nnike slaves of those of their own religion, though taken in wai-; find if a Chn's- 
tio.n be so taken, yej if lie rrnmince Christianity and turn Maliomrtan. he d,(it}i I hereby 
'ihtiiin his freedom. And if this be a custom allowed among inf;d(ds, then baptism, 
in a Christian nation, as this is, should be an immediate cnfrancbisenKMit to them, 
as they should thereby acquire the privileges and immunities enjoyed liy those of 
tlu' saiue reliirion, and bo entitled to the laws of England." Bee 5 Modern JtejjortSj 
; Chamberline vs. JTarvey. 

■■■ On page 33 an extract from the opinion of the Supreme Court of Xnrih f'a.roliyni 
" MS iriven, in which the implicit obedience of a slave to his master or any iither luiri mj 
I'ir. cnilrn! of him by his wastcys consent, was ass-'rled in the most un(}ualified terms. 
This is a principle of slave law generally recognised in the slave-holding stiites. See 
Ojimnonvjcalth vs. Turner ; b liandolph's licp. 6~S; and so<3 also the ciises given in 
niJr to thif* sJcrtc/i, ]V)s(. p. 20G, ct seq. 
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dcrs will unavoidciV)!}^ ensue. The laws ol' the slave-holding states 
demand, however, a much larger concession of power to the master 
than is hero granted : they demand that the life of the slave shall ho 
in the master's keeping; that the slave, having the physical ability 
to avoid the infliction of a barbarous and vindictive punishment by 
his master, shall not be permitted to do so. They go, indeed, even 
beyond this: they place the slave under the like restriction in relation 
to everi/ivhite person, without discrimination as to character, and witli 
but little consideration as to motives. Thus it is enacted in Georgia: 
— " If any slave shall presume to strike afiy zvhite person, such slave, 
upon trial and conviction before thy justice or justices, according to 
the directions of this act, shall for the Jlrst olfenco sutler such punish- 
ment as the said justice or justices shall in his or their discretion 
think tit, not extending to life or limb ; and for the second oficnoe 
sull'cr DKATii." Prince's Dig. 450 ; 2 Cobb's Big. 970. The law of 
8outh Carolina (2 Brevard's Dig. 235) is in tlie same words, except 
that deaih is not made the punishment of the second^ but of the ihird^ 
olfence. In both of these states a proviso is annexed to this hiw, 
which shows plainly that, however wanton or dangerous may be the 
attack upon the he is still compelled to submit: — "Provided 

always that such striking, &c. be not done by the command and in Ihc 
defence of iJie j^crson or properly of the ownp:r, op. other person having 
the care and government of such slave, in which case the slave shall be 
v/holly excused, and the owner or other person, &c. shall be answer- 
able as if the act had been committed by himself." 

In Maryland, act of 1723, chap. 15, g 4, a justice of the peace, for 
this oft'cncc, may direct the offender's ears to be cropped — and this, 
though he be a free black. In Kentucky the same general principle 
is recognised, though enforced by penalties much less severe; yet 
there, as in Maryland, free coloured persons are included : — " If any 
negro, mulatto or Indian, bond or free, shall, at any time, lift his or 
her hand in opposition to any person not being a negro, mulatto or 
Indian, he or she so offending shall for every such offence, proved by 
the oath of the party before a justice of the peace of the county where 
such offence shall bo committed, receive thirty lashes on his' or her 
bare back, well laid on, by order of such justice." 2 Litt. and Swi. 
Dig. ll'oo. Nearly similar to this law of Kentucky was that of Vir- 
ginia, from tlie year 1080 to the year 1792, at wliich latter date the 
folhiwing exception was added: — "except in those cases where it 
.shall appear to such justice that such negro or mulatto was ivanlonly 
assaulted, and lii'ted Ids or lier hand in his or her defence ;" (1 llcv. 
C(.'de, 420-7;) aj.id, by the last revision of her code, " a negro shall 
be punished with stripes" (not exceeding thirly-nins) "if Jie'^use pro- 
rcLiug language QV menacing gestures io ^ while person," ( (7^)(^; of 
Virginia, 751 ;) and laws conceived in the same spirit are to be found 
in ail, or r.early all, the codes of the slave-holdiiig states. 

Tjiere is a section of a law iti Louisiana, v.'hiuh, though in terms 
-■'rpb''^'.^' t<)_/>,v persons of colour only, may be properly cited to cvi- 
deuec the sentiuiunts which are eiUertaiiied tliore ou'^this suhject. 
The gravity with wliich the strange principle it asserts is declared 
will <A' itscifoxrusc irs introduction here, though not alt(V-other con- 
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gruous 'with tho main object of sketoli : — Free people of colour 
ought never to ini-iiilt or strike ■wliltc people, nor presume to concoivo 
iliernsclves equal, to the Avhites; but, on the contrary, they ought to 
j/idd to (hon on even/ occa^-iion, and never .speak or answer them but 
^Yith respect, under tlie penalty of imprisonment, according to tho 
nature of the offence." 1 Martin's Di;/. G'iO-2. 

I\Iy chief objection to these laws is, that tliey furnish a prc/cxi, and 
(may I not say?) an inxlucemcnl, to an ignoble mind to oppress and to 
tyrannize over tlie defenceless slave. He must patiently endure every 
f-pecics of personal injury -which a -white person, however brutal and 
ferocious his disposition, — be he a drunkard, or even a maniac, — may 
choose to offer. 

Several of tho slave-holding states have adopted laws ^vhich arc 
highly objectionable for the reason just given. The subjoined may 
be taken as a specimen : — "If any slave shall happen to be slain for 
refusing to surrender him or ijerself, contrary to law, or in unlawful 
resisting any oOicer ov o( her person who shall apprehend or endeavour 
to apprehend such slave or slaves, &c., such ollicer or other person so 
killing such slave as aforesaid, making resistance, "-'^ shall be and he is 
hy this act indemnijicd from any prosecution for surli killing aforesaid, 
&c." Margland Laws, act o/1751, chap, 14, 9. 

And by the negro act of 1740, of South Carolina, it is declared: — 
if any slave who shall bo out of the house or plantation -where sucli 
slave shall live or shall be usually employed, or without some white 
person iu company with such slave, shall refuse to submit to undergo 
the examination of amj 'wJiile person, it shall be lawful for any such 
white person to pursue, apprehend, and moderately correct such 
slave ; and if such slave shall assault and strike such white person, 
such slave may bo lawfully killed I 2 Brevard's Dig, 231. 

VI. — The tenal codes of the sl^^ve-iiolbing states beau much 

MORE SEVERELY UPOM SLAVES, THAN UPON WHITE PEIISONS. 

A being ignorant of letters, unenlightened by religion, and deriving 
but little instruction from good example, cannot be supposed to have 
right conceptions as to the nature and extent of moral or political 
obligations. This remark, with but a slight qualification, is applica- 
ble to the condition of the jslave. It has been just shown that the 
benelits of education are not conferred upon him, while his chance of 
acquiring a knowledge of the precepts of the gospel is so remote as 
f:Carcely to be appreciated. lie may be regarded, therefore, as almost 
without the capacity to comprehend the force of laws; and, on this 
account, such as are designed for his goveinment should bo recom- 
mended by their simplicity and mildness. 

His condition sutroiests another motive for tenderness on his behalf 
in these particulars. • Jle is unable to read, and, holding little or no 
communication with those who arc better informed than himself, how 
U he to become acquainted with tho fact that a law for his observance 
has been made ? To exact obedience to a lav/ which has not been 



It hiis bct'ii (k'cid(!d in Xorth ('tirolina tha^ \l \?. jn.':! ■fifUiln to kh.l ii .sZ-'cc rcsi.stin;; 
or oi'ifni'.i.v; to rcsi.-l nifi.-t(-'r by force. '1 I f.iuv ■'.■■■/.' s Ji'-ji. o[. 
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prornu^}?;fU(M^-^vl^u.'ll is unknown to t!i(! subject of'it— -lias ever Lieon 
decnuHl most unjust an<l tynuuiical. Tlu) reign of Caligula, wore it 
obnoxious to no otlnir reproach than this, would never cease to bu 
reniembercd ■with abhorrence. 

Tlio.biwgivcrs of the slave-holding states sccni, .in tlio formation of 
timir penal codes, to liave been uninfluenced by these claims of tlid 
shive upon tlicir compassionate consitleration. The hardened coiviri 
moves their synipatliy, and is to be iauglil the laws before he is ex- 
pected to obey tiiem;-'^" yet the fjuUllcsH slave is sud-jkctki) to a.\ 

KXTKNSIYK SYSTEM OF CRUEL ENACTMENTS, OF WO TAKT OF WUlCIf, 
I'J10HAT?LV, HAS HE EViril irEAllD, 

Tarts of this system apply to the slave exclusively, ami for every 
infraction a large retribution is dehiandcd ; while, with respect to 
offences for whicli whites as well as slaves are amenable, punishmciiL^ 
of much greater aeverily are inflicted upon the latter than upon ibc 
former. 

With very few exceptions, the penal laws, to which slaves o)di/ ui-o 
subject, relate not to violations of the moral or divine laws; positive 
institution is their only sanction. Thus,f if a slave is found beyoml 
the limits of the town in which he lives, or off the plantation where 
he is usually employed, without the company of a white person, or 
witho\it the written pcrmisssion -of his master, employer, &c., aiiji 
person may apprehend him and punish him with whipping ontlie bare 
Ijack, not exceeding twenty lashes. 2 Brevard^ s .Dig. 'lo \ ; Princ.c'-'i 
Dig. 417. In Mississippi, a similar punishment, by direction of a 
justice of the peace. Alississippi Rev. Code, 371. So also in Virginia 
and Kentucky, at the discretion of the justice, both as to the imposi- 
tion of the punishment and the number of stripes. 1 Virg. ./iVr. 
Code, 'Vl'l; 2 Lilt, and Sici. Dig. 1150; and see 2 Missouri Laics, 741, 

2, and ihid. 014. 

And if a slave shall be out of the house, &c., or off me plantation, 
ko,., of his master, &c., without some white person in company, &c,, 
and shall refuse to submit to an examination o{' <nig white pcisun, <\r., 
such white person may apprehend and moderately eorrect him; and if 
he shall assault and strike such white person, he may be lawfully 
killed. 2 Brev. Di'p 231 ; Vrinee:^ Di<). 447, ^ 5, act of^'JlO, and. f. 
348, .No. 43, ////(,' renal Laws; 2 Co/j//s Dig. 785, 1)72.' 

If a slave shall presume to come upon the plantation of any person, 



"■• It sli:ill Ixi tlio duty of the Icocpi'i* (i. e. of tho penitentiary) on tlio roooijit of 
(^Mcli itrisoiu'r, to read to ttfni, or tier fuu-li ]iart.s of tho penal laws of this .state as im- 
po-'c pciialtie.s for liscajx', and to ?na.'''' all t/ie in'is'.nnprs in the jicnit(!ntiary wquai ntd 
nu'tli (In: same. It .shall also be his duty, nr the discharjr'' of such prisoner, to reAtd lo 
lilin. or lirr aiicJt jmrfs of i/ic Kdvl la.iox as intjiosn additiovat piipi:</tvituds for llic rejuti- 
iliru. of "Jj'cncc.-'.''' Jiidi' 1 '1th for tfir. inlcrnat ijovcrn nwnt (ft/ie I'anlmtiarij of Gr/irrjia— 
iir<\ 'J4 ofl.'ie. roiitaidiar}/ acl r^/'lSlO; J'narc>- Di'i. 

t It is ]. roper to say tliat while the statenicnt which follows in the text was. it i-= 
believed, entirely aerurate in 1S'J7, when it was ])repare(l and published, chanu"- 
have siuf^e bt>en niado in tlie law.s of these stat(>s, by wliich many of the stiKillt'i- 
ollenecs here nu'otiuned have been withilrawn from the power of tho polirp. This i- 
es]ic('ial!y tnu- in respect to VLr/jiina, to a eonsidi-rabU! extent in JS'orth Ca.rolina. anl 
in a sligiit de^^ree in some of the other stnt^s. 'i'lif Lr!ii.n to the slave, however, in this 
way, is of but little value, inasmuch as the power cif the mac^tcr ay^d tiis ayni^s xc- 
nvama ahn-jst tviUioal ri Stniinf. 



VVniPl'INa NO OFl'KXCE. 



71 



■without Icavo in Avritin^jj from master, employer, ko,, not beinp; 
seiit on I'lwrul buf-Zniess, fho o/rnrr of the />lin/l/(/ion may iiilliot loii 
lashes Tor every hiicIj ofFencc. 1 Vir//. Jlrv. Code, 42li-'2o ; Mi.^tfla.vppi 
Rev. Code, 371; '1 Lilt, and Sicl, Di;/, 1150: 2 Afis.'^nun' Laicn, 7'il, 
5 \] ; find see Man/land Laws, act r/l72o, chap. 15, §^ 1 «7ir/ 5. 

It slirill be buvful/o/* am/ person wlio sluill see more than seven men- 
fihivcs, without Homo white person witii them, travelling or assembled 
ifigether in any highroad, to apprehend snch slaves, and to intlict a 
v.'iiipping on each of them not exceeding tvi^enty lashes apiece.* 
'2 JJrei). 243 ; .Pri/ice\s Di//. 454. In Delaware, more than six 

lacii-slaves meeting togctlier, not belonging to one master, unless on 
lawful business of their owners, may bo whipped to the extent of 
twenty-one lashes each, JJelaicare Laws^ 104. 

If a slave or Indian shall take away or let loose any boat or canoej- 
from a landing or other place where the owner may have made the 
same fast, for the first offence he shall receive thirty-nine lashes 0!i 
tlic bare back, and fur the second offence sluUl forfeit and have cut oij 
from his head ONE ear. J 2 JJrev. Dig. 228. 

For keeping' or carrying a gun, or powder, or shot, or a club, or 
other weapon whatsoever, oll'ensive or defensive, a slave incurs for each 
oti'once thirty-nine lasheSj by order of a justice of the peace, (2 Litt. 
<^ Swi. 1150; 1 Virr/. Rev. Code, 423; 2 Missouri Laws, 741, ^4;) 
:uid in North Carolina and Ter.nessee, twenty lasiics, by the nearest 
constable, ivilhout a conviction by the justice, Ifaj/ wood's Manual, 52 1 . 

For having any article of property for sale, without a ticket j:)f per- 
mission from his master, particularly specifyinrj the same and authori- 
zing it to be sold by the slave, ten lashes, by order of the captain of 



It ia with oxtrome re.c^ret I hare becnn apprised by the newspapers that this law 
has been recently introduced into the Eioridiis by our territorial governmcnit there, 
llu! liuuianity which the Spaniards inatiifost towards their slaviia rendered such a 
measure unuecosyary diiring the mauy years in wliicb these provinces were umler 
tlu ir dominion. Scarcely is the power of our republic recoj:nized there Ity the /n>\ 
wiicn a more galling oppression proclaims its existence to the slave, Well, indeed^ 
i;;iii;ht evt-u the inlmbitant of our slaveholding states blush with shamc^ Ashen a 
,«(.-nse of justice wrunp; from him the humblin|j: confession which he thus rw^ordcd : — 
"Tiie inilul.i;eut treatment of their slaves by which the Spaniards arc so hononrabiy 
ilistiiiiruishcd, and the runplo and humfine code of laws which they have enacted, and 
a'lsn r>(,/b/C'', for the protection of the blacks, both bond and free, occasioned mnny 
of the Indian slaves (i. e. of Kast i'iorida) wlio were apprehensive of lallini; into IIk! 
I'usver of the Americans, (?'. e. citizens of the United States.) and also most of the fren 
pcoplo of colour who resided in St. AuKustine, to transport themselves to II<iv(iria an 
pyn ax Ihnj Iieard of the approach of t/ic American aiiUi'iriUes.'' See Nolir,>..^ of Kai^t, 
Fi'ivida. vj'ilh an acrount <f the Scininoie nation of Indians, by a recent, travclh'r in the, 
I'mrince.:' p. 42. From the tenor of many of his remarks, the writer is evidently an 
iuiialtitant of one of our shiveholdin^i; stak-s. 

Tiu! foi-o./oinrr note was inserted in first edition of this sketfh. 'Die Plorida 
•"^iatuti; referred to may be found incorporated in the revi.-ion in 1847. Thompson's 
Hi'!'':<K 640. 

t Ti> take away a canoe, S:c., for the temporary accoimnodation of the taker, with 
t.iie iii'onLinn of returnin;i it aj^ain in a few minutes, is a very common practice in 
( "luitries (such as S^-uth (JaroUna was at the date of this iaw.i.'e. 1095-G) where, from 
'bt' I'aucity or poverty of the inhiibitants, few bridires have been erected. The offiincc, 
li'iwi'ver, of the poor slave or Indian would he consummntcil even thoup;h the owner 
siiould not make the disi-ovcry, and of course suffer no inconvenience, till after the 
'■aniir. <tc., had been returned. 

\ ''nUiii'j (iff tlic PMrs is no loncrer a punishment in S<iuih Carolina, A<i of Dec. 



. 72 VvilirPIXG NO OFFENCE. 

the patroU'^/-5, (2 Liit. <j' *SV.-/. 981 ;) .'ind ii' llic slavo bo taken before 
a magistrate, thirty-nine lashes may be ordered. Ibid. So in North 
Carolina and Tennessee, {] lay icocxVs Manual, 520; and see Mississijyn 
Rev. Code, 390;) and in Florida, "if anj^ slave shall barter, buy, sell 
or diiivcr any thing of value, (except brooms, baskets or fabrics of 
straw or rubh,) without the consent in wriiing of his master, &c., 
thir(y-?ii}te .'^trijjcs may be inflicted upon him." Thompsoii's Dl'j. 
O40-41. 

A slave being at an unlawful asscinbh/ the captain of patrol/.'.'/*.? may 
inflict ten lashes upon liim. 2 Miit. <j* Swi. 2 Missouri Laws, 741, ^ 2, 
and ibid. G14. If taken before a magistrate, he may direct thirty-nine 
lashes. 2 Lili. ,J' Swi. 981. 

For travelling by himself from his master's land to any other pliicc. 
unless b}^ tlie most usual and accustomed road, the owner of the land 
on wliich such slave may be found is authorized to inflict forty lashes 
upon him. ILnjwood'.^ Manual, 518, {act o/' 1729.) For travelling 
in the night, without a pass, forty lashes, {^Ibid. ;) or being found iu 
another person's negro-quarters or kitchen, forty lashes, {ibid. ;) and 
ever)/ negro in whose company such vagrant slave shall be found incnr.i 
also twenty lashes. {Ibid.) 

Any person may lawfully kill a slave v,dio has been outlawed]- for 
running aAvay and lurking in swamps, &c. &c. Haywood's Mamud, 
521-2 ; Revised Statutes,- 577-8, 

For hunting with dogs, in the woods even of his master, the slave 
is subjected to a whipping of thirty lashes. Haywood's Manual, 524, 
{act ofllOii.) 

A slave enjleavouring% to entice another slave to run away, if pro- 



* Tlie augmentation of crimes iimler the name of unlawful ax.^cmljlieii is a favourite 
nuNiPuro of despotii; ^overmnetits for the suppx'e.^siou of liberal i)rinciplt'S. In this 
country, tlio experiment lias never been tried by statutory provisions, except iu re- 
ference to the black population. The reader will recollect that in the chapter treat- 
ing of euucutlou and relijrious jirivile^op, several acts of the slave-holding stales wore 
idven, in which these unlawful cuwcmhUe^. were spoken of, A complete ennincratin!! 
ofihe crimr-i thus created (for all of which slaves are severely punislicd) v.'ould swoli 
this branch of the subject beyond its a])propriate limits. 

t Such was once the kuv of Virginia also. In 1703. two justices of the peace wore 
authorized by proclamation to outlaio runawa3-s, who might thereafter be I:illal and 
destroyed by any person whatsoever, by sudt wai/s and ■tnaans as he migiit think fit, 
without accusation or impoachracnt of any crime for so doing.*' Speaking of this 
liiw and some others of a kindred nature, Judge Tucker, professor of law in the I'ni- 
versity of William an-d Marj', Virginia, observes — Such are the cruelties to which a 
state of slavi-ry gives birth; such the horrors to which the human mind is capable 
of being recorx-iled by its adoption."' And, again, says the same respectable writer, 

Tn 177'J. some restraints were laid upon the practice of outlawing slaves, — requirijvj; 
that it sliould appear to the mtisfadion of the justice that the slaves-were outlayi"-: 
and doiuf/ mischii'f. Tiicsc loose expressions of iheact leftioo much in the discretion (f 
men m.t mw.-h addicted to wrir/ldng their import. In 1792, ever}' thing relative to tlic 
outlawry of slaves was cxptnit/iyl from our code, and / Iriist vnll never uf/ain find a 
jilarc in it.'' S':c Jpixndix to Blac.'cst one's Commentaries, second pcirt, p. 5G-7. How 
long will it I)e before such sentiments prevail iu North Carolina? 

X The original section creating tliis cri}ne was in these words : — " Every slave v^-lio 
shall endeavour to delude or entice any slave to run away and leave this ))rovim'c, 
every such slave and slaves, and, his and their accomplices, aiders and abettors. sb;ill. 
upon conviction as afore'said, sutler death.'" 2 Brevard's J/iged. 2o3. act <f 1740. 
After an experiment of eleven years' din-at ion, the legislature relented so far as i'"" 
declare, That whereas by. Sic. of the net entitled, itc it is (among other things con- 
tained) enticted 'That every slave who shall endeavour to u"hide or entice any slavo 
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visions, &c., be prepared for the purpose of aiding in such running 
away, sIkiU be punished with death. 2 Brevard's iJiy. 233 and 244. 
And a slave who shall aid and abet the slave so endeavouring to en- 
tice another slave to run away shall also suffer death. Ibid. 

If a slave harbour, conceal or entertain another slave being a run- 
away, in South Cai'olina and Georgia, he is subjected to corporal 
punishment to any extent not ailecting life or linib. 2 Brcvard'a 
Dig. 237 : Prince' n Dig. 452. In Maryland, thirty-nine stripes is the 
penalty for harbouring one hour. Act o/'1748, ch. 19, § 4. 

A slave for being on horseback without the written permission of his 
jnaster incurs twenty-five lashes. (1 Martin'' s Dig. 022;) for keeping a 
dog, the like punishment, (1 Rev. Code Mississippi, 379;) /or killing a 
deer, though by the command of his master, overseer, &c., unless such 
command can be proved by a ticket in ivriting, twenty lashes, (2 Bre- 
vard's Dig. 246 ;) and in Florida, iov lire- hunting-, oy keeping a horse, a 
boat or canoe, tliirty-nine lashes, {Thompson^ s Dig. 541 ;) '•\for being 
guilt g of rambling, riding or going abroad in the night, or riding horses 
in the daiftimc without leave, a slave may be wliipped, cropped, or 
branded on the cheek with the letter R, or otherwise punished, not 
extending to life or so as to render him unlit for labour." Act of Man/- 
landofl751,ch.U,i^i8. 

If a slave beat the Fatuxent River, (which is sometimes done for the 
purpose of taking fish,) ten lashes. Maryland Laics, act q/' 170(5, ch. 
32, § 3. And if he place a seine across the Transquakiu and Chick- 
wiccomico Creeks, a justice of the peace may order liini to receive 
iliirfy-nine lashes. Ibid, {act o/1805,) cJl. 31, ^ 3. 

In conclusion of this branch of the present section may be added 
an act of Assembly of the state of jMississippi, of great cruelty, re- 
lating to runaway slaves. It is entitled an act to amend an act enti- 
tled An act to reduce into one the several acts concerninji; slaves, 
free negroes and mulattoes," and may be found among the laws of 
tlie session of 1824. The first section is in these words: — ''When 
any slave or slaves shall be committed to any jail in this state, as a 
runaway or runaways, it shall be the duty of the. jailer of said county 
to interrogate him, her or them as to his, iier or their owner's or 
owners' name or names and place of residence ; and the account thus 
received, together with a descriptiou of the slave or slaves, the'jailer 
shall forthwith transmit by male to the owner or owners named by the 



to run away and Icavo this proviuce shall upon conviction pulTcr death,' Avhicli is a 
puuishmcnt too j^ireatfor tlie nature of the oiTenco, as i^ivcli offender nw/ht aftcrwurdu 
alter his inteiUions, l?e it therefore enacted. That such part of the paid parMgraph as 
relate? only to slaves endeavouring to delude or entice other slaves to run away and 
it'avij this jtrovince shall not ojierate to lake elTect. unless it shall appear thtit such 
>l!iv(.! (.^-o endeavouring to delude or entice other slaves to run away and l(;ave this 
l-rovince) shall have actually prepared provisions, arms, ammunition, horse or liorsos 
.ir any boat, eiuioe or otlier vessel vjliev'-liy their irdantioii fhall be manifested.^' 2 Brer. 
IHij.'lW. act of ITol. It is hardly necessary to remind ihc intelligent rejuler that 
ihe principle upon which tlie act of 1740 was founded is retained in the amendment 
of 1751. The cndccvour on tlie part of a slave to entice another to run away is. in 
both lawp, ret^arded as u crime icorthy of death. What shall constitute the cvidcnre 
'A this endeavor r i.-: d''lined in the amendnwnt, — nauKdy. ''the jireparing provisions, 
vc. i':h-:re''>> Ihf. ii,U\:di")i .--.'tajl ir'nuJ\'yVd." Am! this is the only melioration of a 
law it is ackiiowlod-.^'d. in ih.' saiiu; hn-aih. im]'(i.--(i.'i ;-, punishment too f-;cvere 

f'T the o!V'..-u.-t;:! And ru.-ii i- siili tiie law. iifi^^r the If-iise of a century. 
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Hlave; luid if the stiitonuMit miidc by said slave ov slavoa hIiiiU prove 
to bo t'Mlse, it wlmll be the diU}' of the jailer, without delay, to <;ivo 
the f-jnid slave or each ol' them twcuty-tive lashes, well laid on, luul 
iutorro^^atc him, her or theiu anew, and transmit tlio intelligoneo ob- 
tained, tof^ef.hcr with a description as aforesaid, to the owner or 
owners again named, and wliip us before directed, if a second fnlso 
Mocount is given ; and so on, for the space of six months, it shall be tlio 
duty of tiu) jailer alternately to interrogate and whip as aforesaid, 
whenever the said slave or slaves may give a false account of his, her 
(jr their owner's or owners' name and place of residence." 

To a.ppreciate fully the cruelty of this law, it should be noticed 
that this entire administration, inquisitorial and punitive, is confined 
to a single person, — the jailer, — who, from the nature of his oliice, 
must have the slave wliolly within his power; and yet for the abuso 
of this power, in a case within the meaning of the act, he may be re- 
garded as altogether irresponsible to any one. Without any design 
on the part of the slave either to pervert or to conceal the ti'uth, it is 
highly probable that his statement will, in many instances, be false, 
and in many more appear to be so. For the state of Mississippi is, 
as to the greater part of it, uncultivated and uninhabited ; it is divided 
into but few counties ; the number of post-offices which have been 
established there is very small, and the names of the proper post-toivn 
must be frequently unknown even to white inhabitants, whose means 
of information are vastly superior to what the slave possesses. The 
master's place of residence, which is mentioned in the act, may be 
ver}' remote from the post-office, and, should it be known to the slave, 
-would atford but little assistance to the jailer as to the endorsement of 
his letter to the master. As overseers are usually employed on plan- 
tations, it will not be thought strange that the ignorant slave should 
not be acquainted with his master's name, especially his Chrisdan. 
name. Proper names, both of men and places, are frequently spelled 
very differently from what the pronunciation would teach ; and jailers 
are not ordinarily selected for good scholarship or extensive informa- 
tion. Added to the whole, it should be recollected that miscarriages 
of letters, even when carefully and correctly endorsed, occur not 
seldom, from the ignorance or inattention of postmasters. Notwith- 
standing all these considerations, the jailer may, in his discretion, de- 
termine when the slave's statement is false, and, having inilicted the 
legal measure of flaggellation, may repeat the same punishment, again 
and again, for the space of six months, — or to use the language of the 
act, so characteristic of that callousness to the slave's sufferings which 
familiarity with cruelty begets, — " and so on, for the space of six 
months, it shall be the duty of the jailer alternately to interrogate 
and whip as aforesaid." 

I come now to the exemplification of the second branch of this 
chapter, which may be stated in the foUov/ing proposition : — Thk 

PENAL CODE OF THE SLA VK-IIOIVDING STATES INFLICTS ]>IINISI[MICNTS OF 
JIUCir GRKATHR SKVEIUTY UPON SLAVES THAN UPON WHITE TEUSONS 
fONVICTEl) or SIMILAR OFFENCKS. 

In treating ci this proposition, I place before the reader at the out- 
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set synopses of tho penal codes of two of the states, — Virr/inia and 
}lisni.^\v'ppif — so far as may bo rcquisito tocompriso tho olVcuces wliich 
arc punishable by dealh in regard to any class of perpetrators. 

Vin/inia, it will be seen, discriniinatos in punislinionts not only in 
respoct to wlii/es and davc,^, but between free coloured persons and 
slnrc'^. In this state, whitcfi arc punishable with (k(t!h for four of- 
fences: — 1. Treat^on ; 2. Murder of tho Jlrt<t degree; 8. Maliviou^li/ 
hurniiKj IN Till') NIGHT ihc diccUinfj-Iiou.'ie of anotiier, or a Jail, .in- 
iiAinTKD AT TiiK TIME liY ANV ri'UisoN ; 4. M(dicioudy aeltiu;/ Jlrr. (o 
ANY THING, whevebij a dwelling-home of another ^ or ajaily shall be burnt 

IN TIIK NIGHT-TIME, AND BEING THEN INHABITED BY ANY PERSON. 

Treason is a crime of which a slave, as such, cannot be guilty. The 
following table is restricted to crimes which, when committed by 
ir////(?,s', are not punished by death, nor even when committed by free 
coloured persons is this ih^ fixed punishment icithout alternative in any 
one of these offences, whilst in the major part a term of imp ri,'ion7nent 
only is imposed. But death is the penalty to slaves in every case 
(numerated. 



VIRGINIA. 



Xo. 



CRIMH. 



I 

r. i 

s i 



PL'NISHMKXT 
OF WILITKS. 



PUNISHMENT OF TREE i 



NEGROES. 



I 



rUNISHMENT OF 
SLAVES. 



1 to 5 



3 to 5 
3 to 5 " 
'6 to 5 



—I 

* it 

u 
I -J 

13 
U 
15 
10 



1^ 
•J I 



M ardur of the first dogree 

second degree 

Vi ilujitMry niaa.sl;iut!;hter 

! nvi ,lunt;iry laanshiughter 

Adiuiuistering i)ois()u, &c. wilh intent to kill or injure any 



At t.Miiptinu; to administer poison 

r«)is')nin::; a spring, well or reservoir of water 

AdmiiiisliTiUi!; to a woman any dru;j:. kc. to destroy unl.»ora child: 

if child destroyed... I 1 to 5 " 

Adaiinistorin!^ to a wuuian any dra^', ^tc. to produce abortion or! 

I'liscarriaire: if abortion or raiscarriii^jce prudueed i 1 to 5 

Maliciously slujoting, stubbing', itc. with intent to rnaiia ; 1 to 10 

•'• dii^fujnre '• 1 to 10 " 

l-ill i 1 to 10 

I'tdo.-.'-fulhj Imt not vialiciousl'/ shootinc?. Sec, hut with intent to| 

uuiim j 1 to 5 

L'ido.v'fii'.l'i but not nialicit'Usl'f shooting. Ac, but with intent lo; 

disfiijarr , i 1 to 5 " 

Ciil'Ui'/nlli/ but nut ))iidii::i'>u.-;Ii/ shouting, »tc., but with intent toj 

Ai / , i 1 to 5 

Uulau-fuUy shuuliug, stabbing, in the commi.<:<v/n vi' aj 

ftlony i 1 to 5 *' 

L'nlawf-iliy shooting, stabbing. Sec. in the attempt to commit a' 

felony , , \ 1 to 5 " 

Comuiitting a robbery, — if nrme'l iviih a dwii/croiis wcuj^ini \ to 10 

" if H'.'i so arnicd i 3 to lo 

'i'hreateniug injury to the pi^rson of another, \ thereby extort- f' 1 to 5 " 
" property J iiig money.... ( ^ 1 to 5 " 
Seizhig a child rvith i)itait to extort money ! 1 to 5 " 



Coiif of I ro !e of ■ 

Virginia, i Yir^iaia. 

Death p. 723; Death p.7-23 De:ith.. 

) to 18 yrs... 7231 5 to IS year.s 72:. •» ... 



fr.i.i,. r-f 



(23 Ito 6 



723 3 to 5 " 
723| 3 to 5 " 
723] 3 to 5 ''• 

724! 1 to 5 " 

724; 1 to 5 
7241 1 to 10 

724 1 to 10 •• 

724: 1 to 10 
i 

724| Ito 5 

724^ 1 to 5 " 
t 

72-i; 1 to 5 

i 

724; Ito 5 

724! 1 to .5 " 

724 r> tu 10 " 

724 3 to 10 " 

724| 1 to 5 

724; 1 to 5 « 

72-4; 1 to 5 " 



724 

724 

724: 

724; 
724 

724 

724 

724 



T24 



724 

724: 

724 
724 
724: 
724; 



^ - *» 



(second ofTciice! 7.'>0 ^ 



< •»-> 

4 i»0 



i .J.J 



(second ofTenct-) 



— — 

T;>:> 
7.".4 

754 



^1 



VIRGINIA — contmued, 



-7 

GO 



28 

24 
25 

26 



27 



2S 
29 

31 

32 



30 



Committing ;i rtupe on a female of 13 years and upwards. 



, ir.Ts in,!? onrnal knowledc^e of a female child under 12 years 

. Athniiptin;,', hy force or fraud, to have carnal knowledge of a 

white female , 

Taking away, against lier will, a vjhiU female, with intent to 

murry her 

! Lh'.t'.iiaiihj, airainst her will, a i.ohite female, with intent to d>'llie 

I hyr ^ 

Tnhhir; aicti}/, against her will, a ivhite female, with intent to 

cause her to be manned to ANOTfiEii., 

DdainiHff. against her will, a iv?ute female, with intent to cause her 

to he deli led by another 

Takifuj a fomale child, under 12 years of age, from any one having 

lawful custody of her, Xor prodituUon 

Takiinj a female child, under 12 years of age, from any one having 

lawful custody of her, for concubinage 

Sdlintf a free person as a slave 

Kidui'pjaiiij a free person with intent to sell as a slave 

lJur)iing in the night a dwelling-house of another, when 7io 

})rrsn7i is within such house 

IhiDiitiij a Jail 

Moiicifii(.<liJ setting fire to any thijig, by the burning whereof 
such dv:d ling-house {not inhabited) shall be biu-nt in the 



7iig 



Midi'-ioKsiy <>.'[\'u\'^ iiv'i to any tidng. liy the burning whereof 
bUi-h ^lirill b« burnt, in thi; iii^;;ht ■ 



OP WIIITKS. 



PUNISHMENT OF FREE 
NEGROES. 



PUNISHMENT OF 
SLAVES. 



Co.le of 



10 to 20yrs.p.725 

10 to 20 " 725 
Xot provided for. 

3 to lOyrs.p.725 

3 to 10 « 

3 to 10 



725 



3 to 10 " 

3 to 10 " 

3 to 10 « 

3 to 10 " 

3 to 10 " 

5 to 10 « 

otolO « 



725 



725 



725 



725 
725 
725 



727 
727 



5 to 10 « 727 

5 to 10 " 727 



Code of 
Vir^nia. 

()Vithout regard to co- 
lour oi femcdc) 
Death ; or from 5 to 20 
yrs., at the discre- 
tion of tho jury p.753 

f DeaOi, or from 5 to 20 
i yrs.', A'c 



■ *•■ ■•• ••• 



n 
ii 
u 
et 





(( 




i( 


« 


ii 


n 


u 


u 


ii 


ii 


ii 


ii 


ii 



too 



753 
753 



753 



753 



753 



i Of I 



753 



3 to iO years 753 

3 to 10 " 753 



5 to 10 « 727 

Stole « 727 



5 to 10 « 727 

.5 to 10 727 



CoJi- of 
Virflfiia. 



I^ea4.h .•.].'). I'^ij 

i( - •> 

« 753 

" 753 

« 753 

" 753 

" 703 

<• 753 

« 753 

" 753 

" 753 

« 753 

" 753 

« 753 

" 753 



> 

o 
o 

o 



l-H 
> 



'.!;i!i>i(.ii>iy liuniiii'j, in the dai/'hnc, a dwc-l ling-house 

;>',i •• '• a 

•to Maliiinusly stUtitif/ liro. in (he dai/tinic, to iiv.y thing hy the 

luii".)ii!!.c uhoroiif ;i dicrlliiuf-hoiise shall ho burnt 

•U M:iii'.ioi.!:.l y Putliug fin?, in i'h-'. dat/tiiiie, to any thing hy the 

hn:ui!\^ whuivof :i jail shall bi; tiurut 

i2 Mair.:i(tnsh/ burning :i medinij-hons,:. coiirihouse., Unon-lionsr, 
vol'c'jc, acndeini/, or oLIuir buildlnri ereclfd fur iiublii; use. 
(I'ki'.'pt jail or prison.) or any IjunL-ijiff-housc, warrhoufe. 
i^t'ifi hoKse. Dunviftwtori/ or iiiiil of atiother pur.':on; not 
usually occupied* by persons lodging tlujn-in at night. 
it' iiUiCr of such buildinijs, icith the vroj)crty Vtcrein, h<: 

worth $100J I r. 

" if worth than i;1000... 
43 Ma.iici()U!^Jij sktti.vc. FIUE to any thing v.-horeby any such last- 
men liuuLd building, worth ^^1000, shall be burnt 

it ' worth less than $1000, shall be burn.t..-. 

10 MaHciniis!'/ bnrning any pik. or purcd of wood, boards, or 
o'hcr Itnnhcj; or a7iy burn, slabU, coW'.'iOu.-'e, tobacco-house, 
."I'cu"/,: ('/' wheat or other grain, or of fodder, ffj-aiu or 
/(((//. — if tlie thing burnt, with the property therein, be 

worih AlOO.... 

y^^uuf: cjleitc-'. — if tho thing burnt, with the property therein, bo 

7iot \vi r:h $100 , 

•17 M-jliciouJi/ burning any building, not before mentioned, if, with 

the proptTty therein, worth $100 or more 

'tS Sinn,' of/tiux. but value less than $100 , 

•I'J Malit:iou.<h/ btu-ning any bridge, h)ch\ dam, or any ship, boat or 

other vessel, worth $lUU or more 

•SO Wiiftdli/ bnniihg any bnildirg, or any goods, kc, whieh 
shall at tile time bo insured. <tc., with intont to injure 
the owner, whether .such \i>ix%o\\ be the oxoneT of the property 

or ll:>t 

51 Burglary 

Wl Breaking and entering into a dwelling-house, in the night-time, 
■with in!''nt to conunit a hirceny, although the thing intended 

to be stolen be worth less thaji $20 

53 Eiiti'ring, withotit breaking, in the night, a dwelling-house urith 
intent to commit inwder 



3 1. 10 


££ 


t _ ( 


3 to 10 


3 to 10 


<>• 


727 


3 to 10 


3 to 10 


U 


727 


3 to 10 


3 to 10 


u 


727 


3 to 10 


3 to 10 




727 


3 to 10 


3 to 5 




i '^i 


3 to r» 


3 to 10 




727 


3 to 10 






7:i7 


3 lo .5 


3 to 5 


a 


728 


3 to 5 


1 to 3 


a 


728 


3 to 5 


3 to ]0 


a 


728 


3 to 5 


Ito 3 




72S 


1 to 3 


3 to 10 


ii 


728 


3 to 10 


1 to 10 


a 


72S 


1 to 10 


5 to 10 




72S 


0 to 10 


5 to 10 


« 


72S 


5 to 10 


3 to 10 


ii 


728-9 


5 to 10 



3 to 10 " 727 



3 to 10 « 727 



ri 
«( 



727 
7i:7 

727 



a 
ii 



72S 

728 

72S 
728 

723 

728 
728 

728 



5 to 10 " 72S-G 



" 7r)3 

753 

" 753 

« 753 

** • t iiO 

« .... 7.=)3 

" 753 

" 753 

" 753 

" 753 

(second on'er.C!) 753 

« 753 

" (K'.'cond orfence) 753 

" 753 
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" 75-3 
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pi 

3 
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viK G ixi A — coniin >ic(L 



No. 



CRIME. 



50 



Oil 



r.o 

Gl 

G2 

GO 



GO 
GT 



CS 



Brrol-inri ruK-I cnterivj. in //(ri dayiimc. ?uch hou.se, vrith like 

l-'.ntL-riirj: in fi*//it', >villiout LToakin^.. any ojjlci', slinp, 
slnrr/touFC, v.Kircitoiisi', ho.nLinij-hoii?.e. or other lunis<» not 
a'.lj"inin,i; to or ocfuiiied as a <\\\\A\\ng-hou'>>^. (n' nivj ship or 
^•(•.^•.^Y/, iiilrnf to romniit innylrr 

Saiiii; cifu,'m:e, \viil) iiitoiit io couunit a rap:'..... 

Hanii^ o!icii(;o. witli intcJit to coinmit a robliory 

Breaking iMitcM-iu'j; into any of tho structures merit ioued in 
?<o. Vi;"), either in the (Jaijliinc or mijht, with inlod to coiuinit 
a iiixrdn' 

Same oiy-.-nce, with intent to couunit a rapi' 

Same oiT-iuce. Avith int<:nt to commit a robbm-i/ 

Same olleuco. Avitli iutont to commit larccmj, or any other 
felony - 

^^■iinplc larccnj of (jnods or dicdicU, of the value of $20 or 
more 

Stealin;.,- a Lank-noUi, check. &o. &c. of the value of §20 or 
ni'tre 

Adininisterin;.^ poison to a horse. Ac 

Miilici'j/isl!/ obstrudin;/, removing ov injurin;/ any pai't of a canal 
or rail rou'.i, or any bridf/o. or fixture thereof, etc. itc, to tlie' 
ruilatiixei-ini^ the life of a traveller ■ 

C>)unterreiliii;^ coin ^ 

Jlaviny in his pos.-essinn, at one time, ten pieces of base win, itc, i 
knovvin.t; them to bo base, with intent to employ them' 
as true'' 

Crime uffainsl nature • 



J'UNISn.VIKNT 

OF -winTH.s. 



PU.N'lSinfENT 01^ FREE 
NEGKOKS. 



Coilo of 
Virgiiiia. 




o lO lU \ i S 




5 to 10 


a to 10 
a to 10 


720 
72U 

72y 


5 to 10 
5 to 10 
5 to 10 


a to 10 " 
a to 10 " 
a to 10 " 


72ri 

72i> 
720 


5 to 10 
5 to 10 
5 to 30 


1 to 10 


729 


1 to 10 


1 to 5 " 


729 


1 to 6 


Ito 5 " 
1 to 5 


720 
732 


1 to 5 
1 to 5 


3 to 5 
2 to 10 " 


732 
731-5 


a to 5 
2 to 10 


Ito 10 " 
Ito 5 « 


735 
740 


1 to 10 
1 to 5 



Coilo of 



PUXiSfi.'\rK.vr OF 

SLAV MS. 
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Vi-.::iii;!- 



P.72S-9 Death i-.V;::) 
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72K-0 

728-0 



72S-9 
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1 to 10 729 



29 
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, 731-5 



Ito 10 « 736 
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1 insert on tlic following page a table, which was contained in t]).c 
former edition of this work, exhibiting the incquaJiii} of punishment, 
in the state oi JfU-<m-ipj){^ between irh'icvLwd .'ilarc convicts. AVliether 
any change in tliis respect has been made since that time, I have 
n!tsiduously endeavored to ascertain, but without success. 1 have 
been unable to procure an edition of the laws of that state later in 
date than the Rcvhed Code from which this table was originally 
formed. 

The following crimes* are in that state punished with death, whether 
the perpetrators are slaves, free negroes, or white persons: — 

1. Murder. 

2. Robbery. 

3. Rape. 

4. Bur£!;larv. 

6. AVilfully burning a dwelling-house, a store, a cotton-house or 
gin-house, or any other out house or building, adjoining to a dwell- 
ing-liouse or store. 

G. Iiorse-stcaling, second oifence. 

7. Forgery. 

8. Being accessory he/ore the fact to Rape. 

\l Joeing accessory before the fact to Arson, (as before defined.) 

10. r»eing accessory before the fact to Robbery. 

11. Being accessory before the fact to Burglary. 

12. For rescuing a person convicted of a capital offence. 

But with respect to a large catalogue of other oifences, it will be 
«ecn by the subjoined table that a wide difference is made according 
as the offender is a slave or free white person. 

•••• Tlie crime of High Treason, being applicable to the coiKlition of a slave, is pi:r- 
po5e:y omitted. 



MISSISSIPPI. 



GC 



CEIMB. 



1. fa barn. 

Wilfully burning 

a stable. 



o 
3. 



6. 
7. 

8. 

9. 
10. 
11. 

12, 
I 'A. 
1 !. 
15. 
1(). 
17. 



' Murder, 



Attempting to commit ■{ 

Rape. 
Burglary. 
^ Pvobbery. 
f a dwelling-house. 



Attempting to burn 



I a store. 
J a cotton-hoUvSO 
a gin -house 
any other out-houso | 



or building 



J 



adjoining a 
dwelling- 
house or 
store. 

Attempting to commit \ "orse-stealing, second offence. 
^ ^ [ lorgery. 

f to Forgery. 
Being accessory J 
bvfure the fact 1 

I 



to stealing 



a freeman, 
a slave. 

a horse, second offence. 



PuntsJnneni of a Slave. 
1. Death,* JR. C. 3S1, 



2. Death, Hid. 

3. Death, Hid. 



4. Death, 

5. Death, 
G. Death, 

7. Death, 

8. Death, 

9. Death, 

10. Death, 

11. Death, 



ibid, 
ibid, 
■ibid, 
ibid, 
ibid, 
ibid, 
ibid, 
ibid. 



1 2. Death, ibid. 

13. Death, ibid. 

14. Death, ibid. 

15. Death, ibid. 

16. Death, ibid. 

17. Death, ?6u/. 



4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 

1 o 



Pumshmcnt of White Persons, 

Imprisonment not exceeding .six 
months and paying damages. Jicv. 
^ Codc,29S. 

Same punishment as iSo. 1. J bid. 

A fine, at the disrcretiun of the e«:iirt, 
and imprisonment for not exceed- 
ing one year, and the ex:icti«n of 
surety of the peace, j Ji. C. 2V7. 

Same as No. 3. (X 297. 

Same as No. 3. Ibid. 



Not crimes either at common law, 
^ or by statute. 



il3 
14 
15 
16 
17. J 



\ 

' ^ Not provided for by statute. 



The Benefit of Clergy is abolished by express law of this state, in all cases. Rerisp.d Code, 308. 
t This i<, iu fuel, the punishment of an ofl'enec better defined, — /. e. an a--i6atilt with intent to conimit murder. 



O 

i— * 



IP. 

20. 
21. 

o >> 

o •> 
i. • > . 

2L 

2t;. 

27. 
2 s. 

2;). 

31, 

r.2. 

o • > . 

?A. 



Eeing accessory Jjc/ore the fact to tlie burning of | 



g accessory after 
the fact to 



barn, 
stable. 

f M urder. 
K;ipe. 
llobbcry. 
liurgh) ry. 
Forgery. 

llorse-stealing, sconnd oflence. 
a free person, 
a >^Iavo. 
a dwelling-house, 
a Mtore. 

a cotton-house, 
burning -j a gin-housc. 

any out-housc or building, 
a barn, 
a stable. 



■tcaling 



Manslaughter of any free person. 



iMaiming a free •white person. 
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28. 
24. 
25. 
2i). 
127. 
'28. 
29. 
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r,!. Death. 
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36. 
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'21 
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Preparing for, or administering any medicine to, any per- 
son with an intent to kill. 

Tlie perpetration of a second* offence, in all felonies not 
punishable with death fur the first. olTeneo. 
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2G 
27 
28 
29 

::-:0 

■■ 

• .» — 

33 
■34 
35 



IIp* [ Same punishment as Ko. 3. 

] A fine not exeecding $300. and. m.-y. 
|- at the di;:crGtion <;{" co;:!!. rv- 
J ccive thirty-nin.'i hi:-:tO~. /.*. C, 3«*4, 

Not provided for by .shitp.te. 

] Sninu as Nos. 20,21, 22 und 23. R. r. 
j" Code, 304. 



Xot provided for by statute. 



xino and imprisonment at tlie di-i*re- 
tion of the court, and being branded 
on the hand with the letter M. 
?36. Fine not exeecdinir "ne thousaiid do}- 
Jars — standing in tho piihiry fur 
t\Yo hours per day, j'.>r a term not 
exceeding three d:sy?. 
37. 2>ot provided fur by statute. 

33. No distinction is in general made in Iho 
punishment of thi.s eiass of otfenees^ 
■when eoniraitted by white persons, 
between the first and second offtfuees. 



^ "This definition comprehends several ofiences, — .is grand larceny, poiit larceny, &c. 



84 INEQUALITY OF PUNISHMENTS, 

One of the provisions in iho Constitution of AJahcnna is, 'Mt 
be t'iie duty of tiie General Assembly, ;is soon Jis oivcuin.st;iiice.s will 
peiDiit, to form penal code, founded on the principles of reibrniatiou 
und not of vindictive justice." 

The penal code which Ims been adopted, so far as respects j)-ce 
'ivIuU pc/'Jions, confoi-nis a'enerally to this requirement. There are no 
crimes, wlien committed by white persons, for which (lealkis aihxcd 
as the proper and positive sentence of the law. There are six wJn'cli 
vwi/ be so punished, but none wliich ?nusf be. The alternative, con- 
jinenienl in the penitenliary for life,''^ may be granted in these cases by 
the Jiin/ by whom the accused lias been found convict. These are — 
treason; murder in the first degree; aiding a- slave or slaves in an actual 
or meditated rehcllion or insurrection against the nddfe inhdbila.nts ; aiding 
titc same against the laws inul government of the state ; or advising, consult- 
ing QY plotting with any slave or slaves, for tlie purpose o£ encoifragiuf/, 
exciting, aiding or assisting in any such rehcllion or insurrection, eitlier 
actual or meditated ; for causing, with malice aforethought, the death of 
a slave, bg cruel, barbarous or inhuman ivhippin g, or bg an g cruel or 
inhuman treatment, or by the use of any instrument in its nature caicu- 
luted- to jxroducc death. Clay's Digest, 411-lo. 

It is manifect, however, that the legislators of this state have 
not considered slaves, when convicted of crime, to be comprehended 
within the benignont spirit of tlie Coiistitution. For the catalogue 
of crimes for wliicii they are subjected to the penalty of death, as 
tlie lixed and sole punishment without any alternative, is extensive 
and hideous. They are, — consulting or conspiring to rebel or he, in (jny 
wise concerned in an insurrection or rebellion of the slaves against the white 
inhabitants of the state, or the laws and government thereof ; o-r conspiring 
to murder any while person; for murder ; for an assault with an intod 
to kill any white person; for the voluniary manslaughter of a white per- 
son; for the involuntarg jnanslaughter of a n:hite person in the prose- 
cution of an unlawful act; rape on a white fcjnale ; for an attempt to 
commit such rape ; lor burglary ; for robbery : for an assault and battery 
with intent to rob a white person; for wilfuUg inarming ; for cutting or 
bitijig off a lij) ; for the cutting or biting off an car ; for the cutting or 
inting off tlie nose of a white person ; for an attempt to poison or de- 
prive any white person of life by any means not amounting to assault; 
i'or wilfully and maliciously }<'-tting fire to or burning any d/cclling-house, 
or outdiouse appurtenant thereto; or tlie like oifence as to a siorc- 
hou>^>\ or oflce, or back-house, or warehouse, or other edifice puidic or 
private, ov corn-crib, or gin-housc, ov coiton-hcmsc, or stable, or barn, or 
cotton in the heap of the value of ^^100, or in bale, or any sJiip, oy steam- 
boat, or other water-craft used in navigating the waters of the state. 

And to this large list are to be added nearly as many more capital 
olTcnces by slaves, by force of the following section :— " All accessories 
incroH]-] tha fact to any of the crimes heretofore enumerated sliall be 
(Icenicd ruiNcirALS, and may be tried, though the principal olfeuders 
be not tnken or coiivictcd." Ctaf-- Vig. il'2. 

Avj\ wlnht ((ircnccs by :d;jvos to the persons and pro]K']-t;/ of tlje 
v///v population are thus scvei-ely vindicated, the very next section 
to that which has been just quoted is in these words Every slave 
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who sliall 1)0 giiilly of the vutn^^hiuf/hfrr p.. Slavic fuee negho or 
Mi L.\TTO, and be thereof convicted, shall be punished by niiy number 
lil' .^tripes not cxceedinp; fJiir(j/ nine, or be brjinded in the liiiiid, or 
holii, at the discretion or the jur}'." IbiiL 

The cxistiu.ii; code of Florida enumerates distinctly twenty-three 
i;i]Viices for Vv]iich, as to .'slaves, the puiiiirhnient iti firaf/i ; three othorrf 
whicli mat/ be so punished, or by wliipping not exceeding thirty-nine 
stripes, having the cars nailed to posts, ancl in this condition standing 
one liour, or liaving the hand burnt ^vitli a heated iron in open court, 
at the discretion of the court. Thompson^ Djr/t'sf, 490, 537-8. So, 
ailnvpiinfj to commit any capital offence, by a slave, and being an 
:iccossory thereto, are subject to the same alternatives of doaih or 
.^lript'>i, nailirifi the cars /o posf..<;, or hrandin<j in (he ItaiuL Altogether, 
the otfences in this state Avhich may be punislied capitally number 
nearly seventy-. 

It would enlarge this chapter beyond its proper limits, to furnish 
i)i fxlenso a similar vie of the punishment oi' theoil'ences in each of the 
slave-holding states. I sliall content lUyseli", therefore, by indicating 
tlie ditFerence which is made in the remaining states as to the severity 
of the punishments to which slaves and white persons are severally 
subjected in a more general manner. 

Tlie penal code of Gcorfjia has within tlie last twenty-five years 
become exceedingly sanguinary. At the present time tliere are not 
less than tliirlceii offences for which wfutp. persons are punished capi- 
tally. Sec 2 Crdjb's Digp.sl, 782-3, 780, 780-90, 804-r), 811. And 
s-Uivcs are so punished for twenty. Sec 2 Ibid. 78G, 800, 076, 987, 
995-0, 1002. 

Uesides this punishment, slaves may be subjected to very severe 
imnishment, in virtue of the following provision All otlier olfenccs 
committed by a slave or free person of colour, either against persons 
or property, or against another slave or person of colour, shall be 
punished at the discretion of the court, such court liaving in view the 
principles of liumanity in p issing sentence; and in no case shall the 
same extend to life or limb." Ael o/'1816, § 2, 2 Cobb'fi Digest, 087. 

In Tennessee, whites are punished by death for two offences: — 1. 
Murder of the first degree ; 2. Being an accessory to such murder 
licfore the fact. Gajntal ofi'ences by slaves are eight :• — I. Murder; 2. 
Arson; 3. Burglary; 4. Robbery; 5. Rape, {act of 1819: Carruthers 
i\- Nicholson,-^}. 070;) 0. Assault on a white woman, with intent to 
commit a rape, {act of 1833, ib. 083;) 7. A conspiracy b}'' three or 
more slaves to rebel ; 8. A conspiracy of like numbers to murder any 
person, {act o/1741, ib. p. 674.) But in regard to the two last offences, 
by act of 1831, the judges may, at their discretion, substitute for the 
(/t.v///Vpenaity stripes, and standing in the jnllory, and confinement in 
the county jail. Ib. 082. 

The penal code of Missouri inflicts death upon ivhites for four of- 
fences: — 1. Treason; 2. Murder; 3. Raising a rebellion of slaves; 
'i. Aiding such rebellion, by furnishing arms, or doing any oi\iQV overt 
act in furtherance of such rebellion. Missouri Digest, 341-2. And on 
daves for — 1. Murder; 2. Raising a rebollion: 3. Entering into an agree- 
ment to rebel; 4. Conspiring (\Q{\i\\ of any person, or to commit 

S 



80 



WHir PINO TO DEATH. 



nr.soti in lurtlicrancc of such conspiracy, if uny overt act in further- 
ance of such conspiracy be done. 

In Kcnluch}, vfXntas forfeit life for four crimes only,* viz.: — 1. 
Murder; 2. ^ViIfully burning the penitentiary; 3. Being accessory 
thereto hefore tlie f;jct: 4. The carnal abuse of a female chikl under 
ten years of age. 2 Llll. «j' Swi. 100G~9. Slaves meet a similar pun- 
ishment f r eleveji crimes. These are: — 1. Murder; 2. Arson; 3. Rape 
on a Avhite woman ; 4. Robbery ; 5. Burglary ; 6. Conspiracy to rebel ; 
7. Admiiiistering poison with an intent to kill; 8. Manslaughter; 9. 
yj/'ic'w;?///?// to ( ommit a rape on a white woman ; 10. Shooting at a 
vjliite person with an intent to kill; 11. Wounding a white person with 
an intent to kill. Sec 2 Litl. <y Swi. 1060-C-4. 

There is a difference in the punishment of lohitc offenders and slaven 
in this particular: — 

For voliintanj manslaughter, a u-liiie person is punishable by impri- 
sonment at hard labour not less than two nor more than four years. 
Act q/' 1825, 2 More/trad Broioi's Digest, 1294. But a slave, fov the 
same ofience, is punished with death ; and the same punishment is in- 
llictcd on a slave for shooting at a white person ^vitli intent to kill. 
2 Morehead c^' Brown, 1201. 

For mcdicioushj blowing up, or attempting to blow up, with gunpow- 
der, &c., any of the locks of the Louisville and Portland Canal, tlie 
punishment of a ivhif.e olrender is confinement in the penitentiary for 
not less than two nor more than four years. And for a similar of- 
fence, in regard to the bridge over the same canal, committed by a 
while person, .a similar penitentiary punishment; whilst in regard to 
botli of these offences by a slave, the punishment is death. 2 More- 
head cj' Brown, 1304, (act o/1833.) 

All other offences, when perpetrated by slaves, arc punishable with 
whipping only, not exceeding thirty-nine lashes, except for advising the. 
nmrder of any person : for tliis offence one hundred lashes are author- 
ized to be given. 2 Lilt. <j- Swi. 1161-2. 

Capital felonies abound in South Carolina. "White persons sutler 
death tiiere for iwenly'scven. offences, in /'?re/^/7/-///m of whicii the ben- 
efit of clergy is not allowed. Slaves incur a similar fate for thirty-six 
offences. From the most of these, also, the benefit of clergy has been 
taken away. Simple larceny, to the value of one dollar and neven 
cents, whether perpetrated by a white person or a slave, is a capital 
feloii3% without benefit of clergy ^qq James' Digest, Lille Crimes 
and M isd em eanors. 

The capital offences in North Carolina, according to her Revised 
Statutes of 18oG-7, exceed in number those even of South Carolina^ 



* In till!} state, the benefit of clerfry is tfiken away entirdy as to wliite person!?. 2 
JAit. (f: 8tvi. 9S5. H'ncks and mnlattoef!, wlic-ther bond or free, are allowed a privi- 
lege .sow t'U'/ta< resernbliiig it. f?. a commutation of capital punishment for '-.such 
corporal punislinient. short of lifo, as tiio court mny direct." 2 Lilt, d Swi. 1154. 

•J- A distinolioii is nuidc by m;?T,s.9 Ia7v in South Can.'lina bet'.vecMi males ;»n'l 
female>; convicted of clcrriyalilc offences. Uolh are to be mnrlced in the liand, upnii 
llie brawn of the left thumb, v.-ith a (nirninQ-iLat iron, havinir a Roman oj- T uim ii 
it. according to the nature of the crime, lint a viale, is dipcbarircd vjUhont jinihrr 
}iuni>hment: female maybe wliippcd, placd in tlie sloc!.:<(, or ioipri.'s'mrjl for (he 
space of a year aftenvanls/at the diecretior of the court. James' IHgeM, 97-G. 
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IVhtO's. as well as clav,-,'^', siiifer death for al Uasl tLirty-foiir offences; 
au'vl staves suirer for dx more. See Revised Statutes, 191-5, 08O-I. 
BeMdes these oflenccs Avhich can be so punished after a judicial con- 
viction, a slave for resisting his master by force, (2 IlavwoocVs Bep. 
54,) or ouTLAWKi) for runtiing ok'o^/, lurkinf/ in sivitmpti, ^c, and not 
retuniinf/ home immediate!)!, may be killed by anybody, *'by such 
means as he shall think tit. without accusation or impeachment of ajiy 
crime for the same." Revised Statutes, 577-8. 

Of the spirit which once breathed in Maryland against nejrvoes, the 
reader will be instructed by an act passed in 1729, (eh. 4,) in tiie fol- 
lowing words : — " Whereas several petit treasons and cruel and horrid 
murders have been lately committed by negroes; which cruelties they 
were insti.scated to commit, and hereafter may be instigated to com- 
mit, with the like inhumanity, because they have no sense of shame, 
or apprehension of future rewards or punishments; and that the man- 
ner of executing otienders, prescribed by the laws of England, is not 
sufficient to deter a people froui committing tlic greatest cruelties, 
who only consider the rigour and severity of punishment; lie it 
enacted, &c., that when any negro or other slave shall be convicted, 
by confession or verdict of a jury, of any petit treason or murder, or 
burning of dwelling-houses, it shall and maybe lawful for the justices 
before whom such convictions shall be, to give judgment against su(;li 
negro or other slave, to have the right hand cut off, to be hanged in the 
usual manner, the head severed from the hodg, the body divided into four 
quarters, and the head and quarters set up in the most pvblic places of the. 
countg were such fact loas committed ! The barbarous provisions of 
this law, it will be seen, were not made compulsory with the justices 
before whom the conviction might take place, but were intrusted to 
their discretion. And, as '*the declaration of rights" prefixed to the 
Constitution of Maryland contains the following among other just 
principles, *'That sanguinary laws ought to be avoided, as far as is 
consistent with the safety of the state, and no law to inflict cruel and 
unusual pains and penalties ought to be made, in any case or at any 
time hereafter," no justice, I presume, would venture, in the exercise 
of his discretion, to give in his sentence full scope to the savage posver 
confided to him. Yet it cannot but move our wonder that the act it- 
self has not been annulled. The last autuorized edition of the laws 
of this state which I have examined comprises it among the laws still 
in force. 

It is apparent, from the views given in this chapter, that slaves 
offending against the laws are subjected chiefly to two species of pun- 
ishment, — whipping and death. Cropping and the pillory are seldom 
directed, unless in conjunction with whipping. In several of the 
states, transportation h authorized, upon certain conditions, as a com- 
mutation for the sentence of death. See 1 Virginia Revised Code, 430 ; 
Haywood's Manual, 644; Maryland Laws, {act of 1809,) ch. 188, ^ 0, 
ii)d act of 1819, ch. 159. J^ut/ing in irons, and while so made to 
labour for his master, is practised in Louisiana, 1 Martin's Dig. GSB. 
As a mode of secuuing the person of a slave labouring under an ac- 
cusation of crime previous to his (rial, from necessity, imprisonmnent:'^ is 



Thtt followiDg provision is conlainod iu an net of (ho Icjislature of Virr/iuia: — 
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]'esnrtCvl to. But ns a pjnu'slaiirjit aflcr conricfion^ except in the .st!it(3 
of Loiusiana, wJierc the laws have in some iDCasure recognised its 
adoption, it appears to be almost unknown. In nn act- of Assembly 
of tills last-mentioned state, juries conYoked for the trial of a slave on 
a charge 7io[ capilal mav direct tlie slave to be imprisoned no{ exceed- 
in// €i;/hl. (hnj.^. 1 jVarlhi.^ D};/. 088 [act of March 19///, 1810.) Ln-^ 
prkonmcnl for life is mentioned several times in tlio laws of the same 
stiitc, as a known punishment for slaves; yet for what otfences and 
under what circumstances it is authorized I have not been able to 
ascertain. Sec ibid An act of Assembly, posterior in point of time 
to the publication of the work just cited, vests the power in the 
governor and senate to commufe the punishment of death into a lesser 
punishment in favour of slaves, upon the recommendation of the jud,o;e 
and jur}^ by whom tiic ollender has been tried, if the circumstances 
of the case shall be such as may be thought to entitle liim to such 
commutation ; and among these lesser punishments perpetual vvjiri- 
sonrnent is named. Act rf Marcii blh, 182'2. 

This exclusion generally of imprisonment as a mode of punishment 
for slaves lias led, it is believed, to the multiplication of capital 
offences as to this class of people. .Dismemberment^ as it would in general 
diminish the value of tlie slave, and partakes so largely of savage 
ferocity, has probably at no period been much tolerated. For a soli- 
tary offence, liowcver, it is authorized in Missouri. 1 Missouri Laws, 

1.) 1 Jl. 

Corporal punishment not extending to life or limb, (which is an- 
other name for excessive whipping,) though sanctioned in several 
cases, must be open, in a great degree, to the objections which apply 
to dismem.berme7it. It is presumable, on this account, that it is not 
frequent in practice. In general, therefore, death has been resorted 
to as the only punisliment, according to the sentiments of slave- 
holders, adapted to a state of slaver}^, for all oU'ences except those of 
a trivial nature. 

Vlt. — Trial of slaves uroN crtminal ACcusATTO^^s is in most of 

Tim SLAVE STATES niFFEIlENT FP.OM THAT WHICH IS OBSERVED IN KH- 
Sl'KCT TO FUEL} WIIITK PERSONS; AND THE niFFKUENCE IS INJURIOUS 
TO THE SLAVE AND INCONSISTENT WITH THE RTGFITS OF HU^IANITY. 

Trial by jury has been frequently and jnstly extolled as the palla- 
dium of civil liberty. As it existed in full vigour in England wlien 
the settlement of this country began, by the principles of colonization 



" }Vhti}e.i'i:r the master or ovmer of any slave shall dcnre. to coiifmc Iiim in tlit jail of 
any county or corporation within tl;is common wtaiUi. it shall ha lawful for any Juslii'o 
of iiie peace, in sucli count}' or corporulinn, upon application of sucli niaiiter or 
ov.-ner oi- liis awnt, to grant :i warrant to the jailer, autiiorizinj? him to receive Piu-li 
slave into ciistoily, and to confine him in said jail ; provi'led, such justice- be of opi- 
ni<^n that fiucli slave maybe so conlined without, public inconvenience,'' ,tc. The 
duration of this continement i.s made to dopetid on the ma'Jter'.s will, unless tlie 
p!!l)3ic eonven'eufe sliould require the slave's disci sarire. Jet of Jsseinlily of I'e'i- 
ri'iiry 'Ibth, 4. <-!ititled "An act concernin.ir «ervants and "plaves."' A '\uw of 

."!//.';.',■'///;•» n<.'a!-ly sluiijar to this, though Ur-s cxccjitionable, I have noticed ir, a j.ri^vi'.-.L-i 
p;Mv. The rcinaika there made may, with equal ajipositeness, repeated ];s-:c. 
K -.: mnr.i, p. 70. 
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it was imported by our ancestors as part of the laws and customs of 
tlie mother-country applicable to their new situation. But African 
slavery having originated in the foulest iniquity, it was natural that 
it should be sustained and perpetuated by consentaneous means. 
Accordingly, in but few, if in any, of the colonies, was trial by jury 
allowed to the slave. And thus it happens that, though the Consti- 
tution of the United States, as well as most of the Constitutions of 
the individual members of the confederacy, secure to the citizen, im- 
peached of crime, the benefit of this institution, yet, as this has been 
done through the medium of language which does not embrace the 
case of the slave, but has reference to precedent usage, he is left, in this 
particular, in the like condition of exclusion in which he stood under 
the colonial government. 

A considerable diversity, however, obtains on this subject in the 
different states. In Kentucky, a slave charged with an offence pun- 
ishable icilh death, is entitled to the benefit as well of the grand as of 
petit jury. He is to be "tried and prosecuted in the circuit 
courts only, and in the same manner, and under the same forms of 
trial, as are by law prescribed in the cases of free persons." Act of 
Feb. \m, 1819, 2 Litt. cj' Sivi. 1164; 2 Morehead .j- B. 1291. And 
the law is equally favourable in Tennessee, {Nick. ^' Caru. 68o.) In 
Georgia, on capital charges no provision is made for the interposition 
of the/7m?2fZ jury ; yet the right of trial by a petit ^uvy, with the privi- 
lege to the master of challenging seven persons on behalf of the slave, 
is expressly directed and sanctioned. Frijice's Big. 459. By the 
Constitution of Mississippi it is declared, *'In the prosecution of 
slaves for crimes, no inquest by a grand '^Mvy shall be necessary; but 
the proceedings in such cases shall be regulated by law, except that 
in capital cases the general assembly shall have no power to deprive 
them of an impartial trial by a petit jury." The act of Assembly 
which has been passed to carry into effect this article of the Consti- 
tution grants to the slave, on his trial for a capital offence, nearly all 
the advantages of a petit jury (except as to witnesses) which are pos- 
sessed by whites, Mississipjn Rev, Code,. 382. Art. 3, ^ 27, of the 
Constitution of 3fissouri, is in these words : — In prosecutions for 
crimes, slaves shall not be deprived of an impartial trial by jury; 
and a slave convicted of a capital offence shall sutler the same degree 
of punishment, and no other, that would be inllicted on a free v, liite 
person for a like offence; and courts of justice before whom slaves 
shall be tried shall assign them counsel for their defence." Similar 
in Arkansas; art. 4, ^; 25. In the Constitution of Alabama a pro- 
vision is inserted, denying to the General Assembly power to deprive 
slaves of an impartial trial by a petit jury, when prosecuted for a 
crime *'o/ a higher grade than petit larceny. See Constitution, title 
Slaves, § 2. A declaration is comprised in the bill of rights wliich 
forms a part of the Constitution oi! Marylacd, (and also in the Consti- 
tutions of several of the other states,) of the folio v*'ing tenor: — " Tliat 
ill all criminal prosecutions every ina.n hath a right to be informed of 
the accusation against him; to have a copy of the indictmont or 
cliarge in due time (if required) to prepare for his defence; to bo 
allowed counsel; to be confronted with the witnesses against him; 
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to have process for his 'witnesses; t'» cxainiiio the witnesses for and 
against him, on oath; and to a spccdij trial by an impartial jury, 
'Without tvhosr, ■un.ani/iious commt ha ought not to be found </uilty.^^ JJecl, 
of Rif/hts, ID; and mi Count, of Alabama, title DccL of Itiyhts, 10; ibid, 
of Mismnippi, tit. ibid. 10; ibid, of Missouri, ibid. 9, tj'C. Jj'C. A eitizun 
of one of the free states would unhesitatinfcly construe this dechira- 
tion to be a constitutional guarantee to the slave of the trial by jury 
upon every criminal accusation. In the slr-ve-bolding states, iiow- 
ever, it has no such meaning. By reference to tlie Constitutions of 
Alabama, Mississippi and Missouri, as above noted, the sanie paj- 
visions will be found embodied there, in terms equally strong and 
explicit ; — indeed, in nearly the same as those contained in the Con- 
stitution of Maryland as above cited. And yet quotations taken from 
the mme instruments, and already transcribed into this chapter, evi- 
dence in the clearest manner that slaves are not considered as em- 
braced by such provision. And in relation to the state of Maryland, 
the following laio compels us to the like conclusion: — " Whensoever 
any negro, Indian or mulatto slave shall hereafter be charged with 
any pill'ering or stealing, or any other crime or misdemeanour where- 
of the count^^ court might have cognizance, it shall and may be lawful 
for any of the justices of the provincial or county courts, upon com- 
plaint made before him, to cause such negro, Indian or mulatto slave 
so offending to be brought immediately before him or any other jus- 
tice of the peace for the county where such offence is committed, 
who, upon due proof made against any such negro or (Indian) or 
mulatto slave of any of the crimes as aforesaid, such justice is hereby 
authorized anxl empowered to award and cause to be inflicted, according to 
the nature of the crime, such punishment by whipping as he shall think ft, 
not exceeding forty lashes.^' Act of 1717, ch. 18, ^ 6. This law, not- 
withstanding that it abrogates the right of trial by jury in the case 
of slaves accused of the offences enumerated in it, is given as in force, 
in an edition of the iav/s of the state, published under tlie express 
sanction of the legislature in 1799, (twenty-three years after the 
adoption of the Constitution,) and in other more recent editions. But 
wherever the life of the slave is the penalty of crime, no exception 
can be taken to the tribunal which decides upon his fate in this state; 
trial by fury is then allowed. Maryland Laws, (act of 1751,) ch. 14. 

Tlie Constitution North Carolina guarantees trial by jury iofrir- 
mm only. It declares " That no freeman shall be put to answer any 
criminal charge but by indictment, presoUment or impeachment. That 
wo freeman shall be convicted of any crime by the unanimous verdict 
of a jury of good and lawful men, in open court, as heretofore used.'' 
Se Bill of Rights, 8 and 9. But by statute, except in petty offences, 
of which a single justice of the peace has jurisdiction, trial of slavni 
for offences not capital takes place before courts of Pleas and Quarter 
Sessions, and is " to be conducted under the same rules, regulations 
;uid restrictior.s as the trials oi' frmnm and generally, in cases ia 
which a slave is charged with the commission of an offence the pnii- 
isluuent of wdiieh nia^^ extend to //'/'', the suyrrior courts of law liave 
exrius/r'' jui'isdietion, and the mode of trial is the same as obtains 
in respect to whi r,<; and it is humanely provided that the judge ot" 
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dio couvt, on an application for tlio purpose, on boliall' of tlio siuyo, 
by iuH master or his uoiiusel, ibundoil on an ailiiiavil tliat a fair trial 
ciuinot be liail in ti»e county wlierein tlic oUbncc is cliin'g(Ml to iiave 
been connnittod, may order' the removal ol' the case to an adjicent 
court lor trial. Mcv. S(a(u/(;f!, c/i. Ill, 5§ 

"vvliere the county or superior courts shall liave jurisdiction of 
offences committed by ftlava.^;, tho slave charged shall be entitled (o a 
trml hy jury of good and lawful men, owners of slaves," ('?'ir);) 
and "a slave shall not be tried for a. vapilal olfence, but on present- 
ment or indictment of the giiand .lUiiY; and the same right to chal- 
lenge jurors is accorded to liun, his 'inaf^lar or counticl, wliere the 
olfence is capi/a!, as a freeman is entitled to." ^ 40. In 7'7///a.s77' 
(by act o/}b'6[), c/i. 10) the law on this subject is much the same as 
that of i^or/h Carolina, with an additional advantage to the slave, in 
capiUtl cases, of counsel to be assigned by the court, should the mas- 
ter neglect to employ any; and tho master is bound to pay such a./Vr 
to counsel as the court may direct. C, tj' JSf. 08(5. 

But trial by jury is utterly denied to the slave, even in criminal ac- 
cusaiions which may affect his life, in the states of JSouTU Carolina, 
ViRGiN[/V and Louisiana ; and the tribunal which is made to serve 
as its substitute can boast of none of its excellences. This tribunal 
is usually styled "the Justices' and Freeholders' Court." Its consti- 
tution, and the manner in which its proceedings are conducted, will 
be best conveyed to the reader by a transcript of the act of South 
Carolina: — All crimes and offences committed by slaves in this state, 
for which capital punishment may lawfully be inflicted, shall be heard, 
examined, tried and adjudged, and finally determined, b}' any two 
justices of the peace, and any number of freeholders not loss tlian 
three nor more than five, in the district where the olfence shall be 
committed, and at a place where they can be most conveniently as- 
sembled; either of which justices, on complaint made on information 
received of any such offence committed by a slave, shall commit tho 
offender to the safe custody of some constable of the district, and 
shall without delay, by warrant under his hand and seal, call to liis 
assistance and request any one of the nearest justices of the peace to 
associate with him; and shall by the same warriint summon tho 
number of freeholders aforesaid from the neighbourhood to assemble 
and meet together with the said jUvStices, at a certain day and place, 
not exccediny six clays after the apprehending of sucii slave or slaves, 
&c. ; and the justices and freeholders, being so assembled, shall cause 
the slave accused or charged to be brought before thorn, an<l shall 
hear the accusation that shall be brought against such slave or slaves, 
and his, her or their defence, and shall proceed to the examination 
of witnesses and other evidence, and finally hear and determine the 
matter brought before them in the most siimmar]/ and e.cpcdilioux man- 
ner; and, in case the accused shall be convicted of any crime for whicli 
1)3' liiw the punishment would be death, tlie said justices shall give 
judgment and av;ard such manner'* of drat Ii as the said jusLlues with 



* Ua'.ler tlic autliority here given to tho justices and IVut.-hoiclt.'r.s " /"o award s^uc'i. 
marimr of dealli us thuy may think lit,'' horrid spo(;(.ll(•.l(^s are P'jiiicLimc.s oxliiljitcd 
to p'.ihlif ira/p. An iicccmnt of one ol' nirso--i. o. the ^yrnuv/ of a w/jro looman to 
d (// ; — may bo I'liiind in tlic ihiiiy print.^ fif 1820. 
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the consent of stiid frceljoMovs sliiall direct, rind wlucli tlioy f-linll jiidn-o 
will be most (dVectiuil to detov otliers IVom ollendiug in tlie like iiinn- 
ner." Jdineti' Dig. {-JOll-P). liy the late revision of the l.'nvs of 17/- 
f/i^na, "The county and corporation courts, consisting Jive Jualicc'i 
ihei'eol'iit least, shall be courts of Oyer and Terminer i'or the trial of 
jH'f.'iroes charged with felony, except in the case of I'rec negroes charged 
•with felonious homicide or an offence punishable with death. tSvich 
t)-ial sliall be on a charge entered of record stating the olTence, ihjt 
AviTiiouT AV.WY or (1 prrsp}i/7?ip/i/, informalion or indicdnent. The court, 
on tlie trial of a filavr for felony, shall assign him counsel, and allow 
sueh counsel a fee not exceeding twenty-five dollars, which slndl he 
])aid by the ow^ncr of the slave. No slave shall bo condemned to drulli^ 
a free ni'i/ro to the penitentiary, unless all the justices sitting on 
liis triijl shall agree in the sentence," Code of Virf/inia, ch. 212, .^^2, 
'1 .V />• in ./.ouiaiana, except in the parish of New Orleans, 

liro Ju,^ti.ees of (he peace and (en owners of slaves, resident in the parish 
where tiio crirae has been committed, must be summoned as a tribunal 
j'or the trial o); slaves iiccused of eapilal offences; but one justice and 
rii)ie such persons constitute a. quorum. Sta lutes of Louisiana (?/']852, 

-Ml. A concurrence of all the members of this tribunal is now 
necessary to authorize a conviction or acquitial. lb. ^ 92. "In case 
sucii cottrt shall not convict or acquit the accused of an offence 7J?///2".s7i- 
ahl'-' irith. drath, it shall have the power to decree the infliction such 
rorporal jninis/mirnt as it may consider deserved by the prisoner." lb. 
This last provision is entirely anomalous, and, as it seems to me, 
highly unjust. Any number less than the whole of which the tribunal 
con.'^ists may consider the accused innocent of the charge against him, 
;ind be therefore in favour of his acquittal : yet, for want of unani- 
mity, [a sinf/lr Juror disscntiuf/ is enough,) the prisoner is regarded as 
measurably guilty; or lie may perliaps, from the private knowledge 
of some of the jurors, have committed some other offence, or his general 
character may bo bad ; and, as a ccmrpromise, he is directed to be cor- 
pnrali;/ punished and let go. The precedent for this seems to be Acts 
oj (he ApiiKdes, ch. 5, vrrsc 40. 

in the best-constituted courts, — where skilful counsel aid the 
prisoner in his defence, — wdiere a jury of twelve men impartially 
selected, against whom he has no ground for even the suspicion of an 
niifavourabie bias, must concur in the verdict, — and loith the judge as 
his Ic'ial adviser, (for such the humanity of the common law considers 
him,) — it is not to be doubted that innocent persons have in some 
instances, from the fallibility of human judgment, been condemned 
lo death. At times when the passions of men are highly inflamed, 
when the offence charged is loudly reprobated by the public voice, or 
when, in monarchical governments, the strong arm of power is exerted 
to crush an obnoxious individual, even trial by jury, with all its 
guards aga,inst oppression, is not seldom an inadequate securitj' to 
the accused. Yet a conviction in such cases can be obtained only 
thrt.aigh the concm-rent decisions of dro disiinct tribunals, each coni- 
jiosed of at least tv.'elve men, all of whom act under the most solemn 
resoonsibility. What chance of justice, then, has an ignorant slave, 
under accusation, for example, of exciting an insurrection, before a 
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tribunal chosen by his accuser, suddenly convoked, consi-sting of hut 
five persons, (a majority of whom in South Carolina uiiry eunvict,) 
without any one to countenance or advise him in the conduct ul* Jiis 
defence ? 

The court of justices, &c., it would appear, is to continue in session 
for the trial of all slaves against whom complaint has been made. I 
speak in reference to the law of South Carolina and Louisiana, as not 
Doing eniircly certain on tliis point ; for, as respects A^irginia, there 
can be no doubt that such is tlie case, inasmuch as the ordinary 
justices of the county courts make up this extraordinary tribunal for 
the trial of the slave. Those who arc to determine upon tlio guilt 
or innocence of another, accused of a criminal olfence, ought, if 
possible, to be uninformed, except through the medium of witnesses 
examined in the particular trial, of the facts alleged against him as 
grounds for conviction. A permanent tribunal in cases of exten- 
sive conspiracies — in insurrections especially — cannot possess tliis 
essential qualification. One of the many advantages which apper- 
tain to the trial by jury is that each prisoner may, if he so elect, 
have a separate body to hear and decide between him and his jic- 
cusers. 

The foregoing remarks have an especial bearing on the const! tu lion 
of the justices' and freeholders' courts. A law made for the regula- 
tion of these courts in the conduct of the slave's trial is also obnoxious 
to severe reprehension. Holding the slave (as indeed all persons who 
are not white) to be unworthy of belief in a controversy which con- 
cerns even the property of a white man, the lawmakers of most of 
the slave-holding states have nevertheless directed the testimony of 
the slave without oath'^'^ or solemn affirmation, to be received for or 
against a fellow- slave arraigned as the perpetrator of any criminal 
otfence; and at the same time, in several of these states, the precious 
boon of freedom is never ocuferred, except for what is termed " meri- 
torious services," an imjoortant 2^art of ivhich, is, giving inforrnaiion of 
crimes committed hy a slave. The admission of slave testimony vpan 
such conditions can hardly result beneficially to the accused. In trutli, 
it would seem by the preamble of the law^ of South Carolina on this 
head, that convictions only w^here sought for by the legislature who 
enacted it. The whole section reads thus: — '■'■And for the prevenUng 
the concealment of crimes and offences committed by slaves, and for the 
more effectual discovery a.nd bringing slaves to condign ]?unishincnt.\ jJe 
it enacted, that not only the evidence of all free Indians without oatli, 
but the evidence of any slave without oath, shall be allowed and 
admitted in all causes whatsoever for or against another slave accused 
of any crime or offence whatsoever, the weight of which evidence, being 
seriously considered and compared with all other circumstances nt- 



* Ijouisiana and Gtorgia arc exceptions to tliis. In the fcrmrr^ on tlio tria) of 
s7flv«, free Indians and slaves nuiy bo examined on oatJi, (titatutes of Louisiana. itV), 
^103;) and in the latter, on the trial of a dare or free pevf^on of colour, any wit 'm.-hs 
f^hall bo stuarn who believes in (Jod and a future stute of rewards and jnuiishii)"!' (>•• 
J'rinrc's J)iq.A^VA\ 2 <'ohb, 988. 

t In Vir^rinia an act was passed in 1705, a part of the title of whv'h wa.-. " I' v '. !i- 
spctdij casi/ prose<'uUou of slaves committing capital Crimea." See 2 'J'ad.irs 
UlLicktLnTt,:.. u})pcndix. GO. 
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(ciidiii}; tlic disc, sliall be left to the conscience of justices and free- 
hoMiM's." 2 Urcu. Diq. Ii32; Janm' Dlf/, ^m. In Virininia, (1 Rev 
U(ide,-Vl'l and 431,) hi North Carolina and TenncHsee, {U'ai/woodn 
Manual, 522,) in Kentucky, (2 Lill. .j- SwL 1150 and 1153-4,) in Mis- 
wi8sippi,(.A'('t^. Code, 882,) laws of a similar character maybe found, 
tliough the meaning is left somewhat to implication. 

Hitherto our attention has been cliicjly confined to the consideration 
of the trial of the slave when accused of a capital olience. Another 
species of punishment, scarcely less severe, is sometimes imposed. I 
allude to corporal punisliment^ not cxtcndbuj to life or limb,'^^ as it is 
usually denominated in the Acts of Assembljs but which may be more 
accurately defined ns a?ii/ torture on the body of a slave which can be 
'practiced without producing death or dismemberment. Cutting off the ears, 
and the pillory, are in considerable favor with the legislature of Geor{>;ia 
and Delaware. Confinement in the stocks and the tread-mill arc autho- 
rised in South Carolina. Act of December 19th, 1838, But neitlier 
the pillory nor cutting olf the ears is now allowed. lb. But the 
punishment of universal prevalence and of perpetual occurrence is 
whipping. The infliction of this punishment to the extent of " twenty 
lashes on the bare back, well laid on," is deemed in a great variety of 
cases of insufficient moment to claim the intervention even of a single 
magistrate. Any white person — a drunken patrol, an absconding 
felon, or a vagcbond mendicant — is supposed to possess discretion 
enough to interpret the laws, and to wield the cowskin or cart-wiiip 
for their infraction ; and, should death ensue by accident while the 
slave is thus receiving moderate correction, the Constitution of Georgia 
kindly denominates the offence justifiable homicide ! ! 

In Kentucky, offences by slaves which are not capital, are with the 
solitary exception indicated in the last act, punished with whipping 
not exceeding thirty-nine lashes, (2 Litt, ^ Sii^i. 1160;) and one 
justicef of the peace, without the intervention of a jury, may inquire 
into and decide upon the guilt or innocence of the slave charged with 
the commission of the same. Ibid. 1161. The like authority is 
vested in a justice of the peace by the laws of North Carolina, in cases 
where the punishment cannot exceed the number of forty stripes. 
Haywood's 3Ianual, 526-7 ; Revised Statutes, 581-2. So, in Virginia 
and Mississippi, many of the breaches of the law, for which the 
allotted expiation is whipping, must undergo the examination of a 



* This barbarous punishment is not in te.rms licensed in Kentucky. Yet, in poi?it 
of fact, i fear it may occur there, and yet cliallenge tlic sanction of law. A very hij^h 
crime — advising or 'omuUiyif/ to commit murder" — is punishable, if a jiiri/ so direct, 
■with o)ie hundred lashes! (2 Litt. d Swi. 1101 ; " and when any negro mulatto or Indian 
whatsoever shall be convicted of any oiTenco within the benefit of clergy, judgment 
of death sliall not be given against "him or her upon such conviction, but he or slio 
shall be burnt in the hand by the jailor in open court, and sufTer sxtch oilier corporcd 
punishment as the court shall see lit to intlict." Art of 1798, ^ 20; 2 Mrnrehead <£ 
Brnwn, 1475. In Georgia and South Carolina, it will be rccnllecied, that terrible as 
this punishment is, in one case at least the slave incurs it, for Avhat in the estirantion 
of no rational being cjin bo accounted a crime f)r any thing resembling it.— i. e. the 
7va)it of succe.<s in a trial for freedom before a judifiixl tritmnal ! ! See supra, p. V2S. 

t N(i jurisdiction ever did exist wbicli is liable to more abuse than that e.vercised 
by ma;;istratcs over slaves." Vox 0\Xmll^ J., iu Jikc-partc, Boijkston, 2 StrobkarVs 
I\L"}h 47. 
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justice of the poaoc before puiiislnnon.l can bo lawfully inllictod. Tho 
ileiif^iioii of tlio justice is, however, final, and the SLMitence is carried 
into exccatiou iinnirilialcf}/. 

lUit in most of the slavo-hokling states"^ the ordinary tribunal for 
tiic trial of slaves charged with the perpetration of inferior crimes, 
for Aviiich the punisiinient of death is not awarded, is composed of 
justices iind freeholders, or justices onl}'. Tiie number of these varies 
ill a small degree in the different states, being in Wv^wvva jloc JhhI icvs, 
[Ri'v. Codn, 4*28 ;) in Georgia, Ihrcr, (Prince's JJir/. 45lt ;) in Louis: ...ji., 
one justice and tiiroc freehoUlcrs, (1 Marlines JJiij. G to-d;) in 8oui.h 
Carolina, one justice and two freeholders, (Jcn/iets' Dif/. o9;};) in Mis- 
sissippi, one justice and two .s'/(7,yc-holders, (Mm. Rcu. Codf^ !3*.)1:) 
in Louisiana, onk-iialf or Tins coijrt may convict, altmoucii tmm 

OTIIKIl HALF BE IN FAVOll OF ACQUITTAL, f (1 Mciflin^S DliJ. in 

South Carolina, amajority (?'. two, one of which must be the justice) 
is necessary to a conviction; and, except in Virginia, where, as it has 
been before stated, unanimity is always required for this purpose, I 
take it to be the proper construction of the law that a majority con- 
stitutes a quorum, and is competent to render judgment either for or 
against the slave. 



* Tn Kentucky tlie Justicos' and Freelioldors' Court is, T believe, unknown. T'^© 
Constitution of Missouri, by tbe extract from it ^iven in this chapter, secures to tli© 
pliivc trinl by jury under every criminal accusiition. A similar provision exists iia 
that of Alabama, for nil ofTences higher than petit larceny. 

t i. e. th'^ justice and one freeholder may convict;. 
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CHAPTEll IV. 

ox THE LAWS llEGULATING THE E3IANCIPATI0X OF SLAVES. 

Slavery, being licrcdiiary^ niay, of consequence, be rendered j)cr- 
pclual^ if such be the will of the master of the shive. From a just 
consideration of tlie rights of properly, it would seem equally plain 
that the master might, at his pleasure, relinquish his dominion, over 
the slave. But society, in our slave-holding states, has decreed other- 
wise. Having degraded a rational and immortal being into a choAiel^ 
— a thing of bargain and sale, — it Las been discovered that certain 
incidents result from this degradation which it concerns the welfare 
of the community vigorouslj'^ to exact and preserve. One of these is, 
that the master's benevolence to his unhappy bondman is not to be 
exercised, by emancipation, icilfiout the consent of his creditor. This 
is a principle of law which pervades nearly every code in the slave- 
holding states. 

In Virginia and Mississippi, Alabama and Arkansas, an emancii3ated 
slave may be taken in execution to satisfy any debt contracted by the 
person emancipating liim previous to such emancipation. 1 Rev. ( Vir.) 
Code, 484 ; Mississippi Rev. Code, o8() ; Clay^s Digest, 542 ; JJiyest of 
(Arkansas) Statutes, 476. In Kentu.cky, the act which authorizes 
emancipation and directs the mode by which it may be effected con- 
tains a saving of the riglits of creditoi'S, &c. 2Litt. ^' Swi. 1155, J 27, 
(ac^ 0/1798.) 

]3y the new Civil Code of Louisiana it is declared: — '^Any enfran- 
chisement made in fraud of creditors, or of tlie portion reserved by 
law to forced heirs, is null and void; aiid suck fraud shall be considered 
as I'KOVKB, v;]Lcn it shall appear that, at the moment of executing the, 
enfranchisement, TiiK terson grantixg it had xot sumciEXT pro- 
ricHTY TO tay his dkuts." Art. 190. 

But ill addition to tlie obstacle to emancipation which is created by 
the saving in I'avour of creditors, a very extraordinary one is opposed 
on behalf of the widoivs of deceased shive-lioldei's. ¥ov wliere a 
widow is entitled by law to one-third of her deceased husband's per- 
sonal estate, unless he shall liave left sullicicnt other personal estate, 
after payment of his del)ts, to satisfy her claim of one-third, his 
slaves, tliougli declared to be free b}-- iiis last will, sliall nevertheless 
■not be free, but shall be held liable for the third toAvhicli the widow is 
entitled. 1 Vir. Rev. Code, 435; Mississippi Rev. Code, 38G : 2 Litt. t^' 
Sici. (Kentuch/) 124G. 

But it is in tlic mode by which emancipation is to be effected that 
the most formidable difficulties ai-ise. In South Carolina,"^ Georgia, 



* In Soulli Carolina, Tx^fore the passinir of tlie act of 1S20, here referred to, tlie law 
stood Uius : — " No emancipation of any slave shall be valid, except it lie by deed, and 
accoi-din;^ to the re<rnlaiion.s aliove described, (wliicli reirulations made it neci'ssary 
for the pi'rsiMi intendini; to <'nian(;ipate a slave lo obtain the approbation of a justice 
of the (iiiorv.rn and five fi'eehulders.) and -accoinpanied Ijy the above certificate," (''. c- 
the cortilicuto of the jlisiice and freeliulders.) 'J, JJrcvtird's JJigent, 2i)Q. 'With such 
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Alabama and Mississippi, it is only hj authoriiii of the legislature spe- 
cially granted that a valid emancipation can be made. It is not enough 
that a penalty is imposed upon the benevolence of a master "vvho may 
permit his slave to work for himself ; a slave-owner must continue a 
slave-owner, (unless he dispose of his chaltcU by sale^) until he can 
induce the legislature to indulge him in the wish to set the captives 
free. Princess Digest, 456, {act of Dec. 5, 1801 ;) James' Digest, 398, 
[act of 1820;) Toulmitis Digest, G32; Mississij^pi Rev. Code, 380. 

Ill Georgia, the aitonpt to set free a slave by any other mode than 
by an application to the legislature is visited with severe jDcnalties, as 
"will appear from the following act: — **If any person or persons shall 
(after the passing of this act, 1801) set free any slave or slaves, in 
any other manner and form tlian the one prescribed herein, (e. e. by 
special legislative act,) he shall forfeit for every such offence two hun- 
dred dollars, to be recovered by action of debt, or indictment, the one 
iialf to be applied to the use of the county in which the offence may 
liavc been committed, the other lialf to the use of the informer ; and 
tlie said slave or slaves so manumitted and set free shall he still to all 
intents and pu?poses as much in a state of slavery as before they locre 
manumitted and set free by the party or parties so offending." Princess 
Digest, 457 ; 2 Cohljs Digest, 082. By a subsequent act, the penally 
for this offence is increased to five hundred dollars. 2 Cohh^s Digest, 000. 
Notwithstanding the punishment thus imposed for this new crime whicli 
tlic Christian people of the republic of Georgia have seen fit to create 
in the nineteenth century, some refractory heretic, it is presumed, must 
have been found within her borders ; for in the year 18] 8 the following 
act was added to her code: — ''All and every will and testament, deed, 
•whether by way of trust or otherwise, contract or agreement or stipu- 
lation, or other instrument in writing or by parole, made and executed 
for the purpose of effecting or endeavouring to effect the manumission 
of any slave or slaves, either directly by conferring or attempting to 
confer freedom on such slave or slaves, indirectly or virtually by allow- 
ing and securing or attempting to allow and secure to such slave or 
slaves the right or privilege of working for his, her or themselves, free 
from the control of the master or owner of such slave or slaves, or 
of enjoying the profits of his, her or their labour or skill, shall be and 
the same are liereby declared to be utterly null and void ; and the 
person or persons so making, &c. any such deed, &c. «fcc., and all and 
every person or persons concerned in giving or attempting to give cff'cct 
thereto, whether by accepting the trust thereby created or attempted 
to be created, or in any other way or manner whatsoever, shall be 
severally liable to a penalty not exceeding one thousand dollars, to be 
recovered, &c. &c. ; and each and every slave or slaves in whose behalf 
such will or testament, &c. &c. shall have been made shall be liable to 
be arrested by warrant under the hand and seal of anv majj-istrate of 
this state, and, being thereof convicted, kc, shall be liable to be sold 



strictness was tins law construed, that where a testator made a beqviost of slaves to a 
trustee, vjWl direclio7is to liberate than, it was held by the Court of Ciiancery to he a 
void hequest, and that therefore the slaves might he relained in perpetual servitude. 
?ee the cas-e of Byrnum vs. Bos(.xt:ick: 4 Dcsramsinxs Chancery Report?. 206. 
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Jis a slave ov slaves, by public outcry, and the proccoda of such sales 
sliiiU bo appropriated, &c." I'rincc^^ I)ii/csl, 4GG ; 2 CoOby 001. 

Formerly, m North Carolina^ a slave could not be manumitted cxcqyi 
for nieritorious services, to bo adjudged of and allowed by the county 
court, [11(11/ wood's Manual, 525;) but by the Reo. StaLulcs of ISoG-?, 
the court on the petition in writing of the master, and his cnteriug 
into a bond with two sulhcient securities, in tlie sum of one thousatid 
dollars, conditioned that the slave so to bo emancipated shall honestly 
and correctly demean himself while he shall remain within the state, 
and that he aviU, within ninety days after granting the prayer of the 
petitioner to emancipate him, leave the state and never aftcrioards come 
within the same, may permit such emancipation. The rights of creditors 
are expressly saved. 

The same end may be attained by a compliance essentially with the 
same terms oU tlie part of executors of a last will, in Avhicli the tes- 
tator has authorixed his executors to emancipate a slave. Eev. Sla~ 
lutes, 585. 

Tiie law of Tennessee on this subject requires the presentation of a 
petition to the county court, ''setting forth the intention and motives 
for such emancipation;" and these must be consistent, in the opinion 
of the court, with the interest and policy of the state to authorize its 
reception. The emancipator must give a bond with sutHcient security 
conditioned that the emancipated slave shall forthwith remove from 
the state. Laws of Tennessee, 277-9 ; { act of 1801, ch. 27, and of 1831, 
ch. 102.) ^ ■ ' 

Mississippi has combined in one act all the obstacles to ema,ncipa- 
tion which are to be met wdth in the laws of the other slave-holding 
states. Thus, the emancipation must be by an instrument in loriting, 
a last will or deed, &c. under seal, attested by at least two credible wit- 
nesses, or acknowledged in the court of the county or corporatio?i where 
the emancipator resides ; and proof satisfactory to the General Assemhbj 
must be adduced that the slave has done some meritorious act for the benefit 
of his master, or rendered some distinguished service to the state; all which 
circumstances are but pi-erequisites, and arc of no efficacy until a special 
act of Assembly sanctions the emancipation; — to which may be added, 
as has been, already stated, a saving of (he rights of creditors and the 
protection of the ividow's third. ^lississijjpi Rev. Code, o85-G, (act of 
June 18, 1822.) 

In Kentucky, Missouri, Virginia, IMaryland, and Arkansas, greater 
facility is ail'orded to emancipation. The first-named of these states 
enacted in 1798 the following law, wdiich continues still in force : — 
"It shall be lawful for any person, by his or her last will and testa- 
ment, or by any other instrument in writing, under his or her hand 
and seal, attested and proved in the county court by two "witnesses or 
acknowledged by tlie party in the court of the county where he or slio 
resides, to emancipate or set free his or her slave or slaves, who shall 
thereupon be entirely and fully disclmrged from the performance of 
any contract entered into during their servitude, and enjoy their full 
freedom as if they had been born free. And the said court shall 
have full power to demand bond and sufliclent security of the emanci- 
pator, liis or her executors, &c. for Die nmintenanco of any slave or 
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ibIuvcs tliat may be ai/ed or iiijinn cither of body or mind, to prevent 
him, her or tliemi becoming chiirf^eablo to the county ; and every shivo 
so emancipated shall have a certiticatc of his freedom from the clerk 
of such court on parchment, -with the county seal allixed thereto, &c., 
savuiff, hoivaver, the rif/hts of creditors, &c. &c." 2 Lilt. <S' Swi. 1155. 
And in 1800, in consequence of a humane law particularly noticed in 
a previous pagc"^* of this sketch, by which slaves were constituted real 
cslale, and therefore, so far as concerns i/ie law of descents, not subject 
to disposition by the will of a 7ninor or by a deed executed by him, tin 
act was passed to remove this impediment, declaring "That any pei'- 
son of the age of eighteen years, being possessed of or having a right 
to any slave or slaves, may, by his last will and testament, or by an 
instrument in writing, emancipate such slave or slaves." lljid. 1247. 

Tiic law of Missouri on this subject bears so close an analogy to the 
law of Kentucky of 1798 as not to call fur a particular recital. See 
2 Missouri Laics, 74.4. 

In Virginia the law of emancipation has undergone many changes 
since the year 1009, when the lirst legislative interposition happened. 
By an act of that year the emancipation of any negro or mulatto 
slave was rendered nugatory unless the emancipator sliouUl send his 
freedman out of the country within six months from the time of his 
emancipation ; and, in default of so doing, the churcli-wardens were 
authorized to apprehend and sell him. 3 Ilcnning's Statutes, 87. 
Another act was passed in 1723, forbidding emancipation, except for 
meritorious services, to be adjudged of by the governor and council. 
4 Ibid. 132. In 1782 this restraint on the power of the nuistcr to 
emancipate liis slave was removed, and since that ti nui tlic mastei- 
may emancipate by his last tvill or deed. Dy the Code of Virginia of 
1848-9, "Any person may emancipate any of his slaves bi/ last will in 
writing or bg deed recorded in the court of his county or cor])oration :" 
p. 458. Tlic usual saving of the rights of creditors is retained ; but 
some modification was made in the harsh provision noticed on page 7 
of this sketch, b}' which emancipated slaves were compelled to abandon 
the state after twelve months from, the time at which they became 
free. Ibid. 406. But, by the last Constitution of the state, (of'l851-2,) 
this inhnman policy has been, restored, as is sho\s'n by the following 
provision: — "Slaves hereafter emancipated shall forfait their freedom 
by remaining in the commonwealth more than twelve months after 
they become actuallg free, and shall be reduced to slavery under 
sucii regulations as may be prescribed by law." 

The existing law of Maryland on this subject takes its date from 
the act of 1706, ch. 67, — the 29th section of which is in these words : — 
"Where any person or persons possessed of any slave or slaves within 
this state, who are or shall be of heallhg constitutions and sound in 
mind and body, capable by labour to procure to him or them sufficient 
food and raiment, with the requisite necessaries of life, and not ex- 
ceeding forty-five years of ago, andf such pex'son or persons possess- 
ing such slave or slaves as aforesaid may by writing, under his, her 



* See sv.pra. note f, p. 1.1, 

i The ^vord and, tbou;;h ia the l.itv. should be .stricken out 
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or their hand and seal, evidenced by two good and snHicicnt "WitncsscH 
at least, grant to sucli slave or slaves his, lier or their freedom ; and 
any deed or writing whereby freedom shall be given or granted to any 
such shive, which shall bo intended to take place in future,* shall ])c 
good to all intents, constructions and purposes whatsoever, from the 
time that such freedom or manumission is intended to commence by 
the said deed or writing, so that such deed and writing be not in 
prejudice of crcdUom, and tliat such slave, at the time such freedom 
or manumission sliall take place or commence, be not above the age 
aforesaid, and be able to work and gain a suilicicnt liveliliood and 
maintenance, according to the true intent and meaning of this act, 
which instrument of writing shall bo acknowledged before one justice 
of tlic peace of the county wherein the person or persons so granting 
such freedom shall reside, which justice shall endorse on the bacli 
of such instrument tlic time of the acknowledgment, and the party 
making the same, which he or they, or the parties concerned, sluill 
cause to be entered among the records of the county court where tlio 
person or persons granting such freedom shall reside, within six 
months after the date of such instrument of writing; and the clerk 
of the respective county courts within the state shall, immediately 
upon the receipt of such instrument, endorse the time of his receiving 
the same, and shall well n,nd truly enroll such deed or instrument 
in a good and sufficient book, in folio, to be regularly alphabeted in 
the names of both parties, and to remain in the custody of the said 
clerk, for the time being, among tire records of the respective county 
courts ; and that the said clerk sliall on the back of every sucli in- 
strument, in a full, legible hand, make an endorsement of such en- 
rollment, and also of the folio of the book in which the same shall be 
enrolled, and to such endorsement set his hand, the person or per- 
sons requiring such entry paying the usual and legal fees for the 
same." Emancipation is also authorized by the same act, to be made 
by last will and testament, subject to the same restrictions which arc 



* In a casG of this IsincI, whore a futiire point of time is fixed at viiich the slave is 
to bo free, it is plain he ought to ho regarded not as an ai.isolnte slave, but merely as 
bound to a servitude./'"'" ?/t'a?".s-. According to the maxim that the condition of the 
ismc dcijcnds upon the condition of the mot/icr, it would, therefore, follow that the 
issue born of female slaves so ciraimHancrd, during the period of ikcir mother's serri- 
indc. for years, should not be considered slaves for life. "Whether such issue should 
be held as slaves for life, or should bo regarded as free, seems not to have been, well 
.'Settled by the courts. To remove all doubt on this subject, as on some other nearly 
similar cases, it Avas enacted, " That from and after the first day of February, 181U, 
if any negro or mulatto female slave, by testament, or last will, or deed of manumis- 
sion, shall be declared to be free after any given period of service, or at any stipulated 
age, or upon the performance of any condition, or on the event of any contingency,, 
it shall be lawful for the person making such last will, Ac. &c. to fix and determine 
in the same the state and condition of the issue that may bo born of such negro or 
mulatto female slave during their period of .service." So far the act is judicious; but 
in the next section it is provided that, in the event that the testator, itc. shall not 
determine Iho condition of the is.sue so born, they shall be esteemed slaves for life! ! 
Maryland Laws, {act of JYov. 1809, c/l. 171.) In Virginia, by the Code of 1S49, the in- 
crease of any foinalo ematicipated by deed or will thereafter made, born between the 
dtrith of the testator or the record of the deed and the time when her riaht to tliu 
enjoyment of her freedom arrives, shall also be free at that time, t'.ukss the d7:ed ur xeill 
ol/icni:isc jirovidrs. pp. 458-59. 
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imposed in case tlio emancipation is clFcctod by deed, &c. agreeably 
to the above section. Ibid, g 13.* 

TIio state of Louisiana directs emancipation to be made in the man- 
ner set forth in the following articles of her new Civil Code: — **A mas- 
ter may manumit his slave in this state, either by an act inter vivos, or 
by a disposition made in pi'ospect of death, provided such manumission 
bo made witli the forms and under the conditions proscribed by law ; 
but an enfranchisement, when made by a last will, must be express 
and formal, and shall not bo fmijlied by any other circumstances of 
the testament, such as a legacy, an institution of heir, testamentary 
executorship, or other dispositions of this nature, which in such cfiso 
shall bo considered as if they had not been made." Art. 184. The 
manner to be observed by the emancipator (when tlie emancipation is 
not by a last will) is thus delineated: — "The master who wishes to 
emancipate his slave is bound to make a declaration of liis intention to 
tlie judge of the parish vrhere he resides; the judge must order notice 
of it to be published during forty days by advertisement posted at the 
door of the court-house: and if, at the expiration of this delay, no 
opposition be made, he shall authorize the master to pass the act of 
emancipation." Art. 187. The general powers thus conferred aro 
subject nevertheless to these limitations: — ''No one can emancipate 
iiis slave unless tlie slave has attained the age of fJiiri}/ years,-\ and has 
behaved well at least for four years preceding his emancipation," [art. 
185,) except "rt slave loho has saved the life of his master, his masters 
xoife or one of his children for such a one '■''may he emancipated at any 
aye,'' Art.^l^Q. 

It was a part of the law of this state, adopted in 1806, tliat a slave, 
as a reward for discovering uplot, rebellion, risiny in arms, or mutinous 
assembly, or a7iy other crime tending to subvert or endanger the public 
tranquillity or safety, might obtain his liberty, besides such further re- 
compense as the legislature might think adequate to the service ren- 
dered. This continues to be the law. Revised Statutes, 540. 

Since 1825, when the Civil Code of Louisiana, prepared by Mr. Liv- 
ingston, came into effect, several changes and additions have been 



* In this state, a slave may bo manumitted by implication contained in a last will 
.ind testament, — as by a devise of real or a bequest of personal property to a slave by 
his owner. See Hall vs. MulUn, 5 Harris cC Johnson^s JRcports, 190. In North and 
h^outh Carolina, it will be recollected, such a devise or bequest, .so far from entitling 
Ihe slave to freedom, is held to be utterly void. The decision in ^Maryland is, however, 
in contbrmity with the law of villanage, as well as to the civil law. See Coke, Lilt, 
nth Villanagp,, g 305. 

_ t The bearing of this law has given ri.se to a private act of the Assembly of Loui- 
siana, which, to one accustomed to consider freedom as among the imprescriptible 
rights of rational creatures, may seem inexplicable. The act alluded to is entitled 
An act to authorize the m.anumission of certain slaves," and contains the following 
recital and enactment: — "Whereas Maria Martha, a free woman of colour, of the 
parish of West liaton Rougo, has presented a petition to the legislature, praying to be 
anthnrizp.d to vianumit two of Iter children, one named Terence, of ttoevty-six years of 
(i';ji>.. and the other Valery. of twenty-four years of age. both being her own property, 
and begotten whilst the said Maria Martha was in the bonds of slavery ; and whereas, 
in conformity of the existing laws of this state, slaves cannot bo manumitted until 
they have attained a certain age, therefore, bo it enacted, Ac. that the saici Maria 
Martha, ko.. be and she is hereby authorized to manumit her two children, &c. Ac." 
See Acts of .Assembly of Louisiana in. ihe year 1823, p. 36. 

9* 
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raado on iliia subject. Tlio chief of these is a mode by •which slaves 
under tliijly yciu's of age may be emancipated by their mastera. The 
principle is much tlic same as the law of Tennessee requiring a petition 
from the master ''in which ho shall explain the motives which induce 
liim to wish tlie emancipation of the slave." The tribunal to act upon 
tiris petition consists, in JVeio Orleans, of the recorder and coimcil of 
the municipality, and in the other portions of the state of a police jury ^ 
composed of a 2y''Gsident and ci(//U or Hoelve members, who hold their 
offices for two years and are elected by ballot. Three-fourths of either 
of these tribunals, in addition to the respective presiding officer, deter- 
mine upon the merits of the claim set forth in the petition. If they 
allow the slave to bo emancipated, they have the power to permit 
him to remain in the state, or to depart within one month and not 
return. In the latter case, the master must give a bond, with se- 
curity, for compliance with the decision of the tribunal. Revised 
Statutes, 548-9. 

Tlie restraints on the power of the master to emancipate his slave 
produce occasionally effects which shock the native sensibility and 
sense of justice of every one. "Within the last few years, a case of 
this description occurred in North Carolina. A free coloured man was 
so industrious and thrifty that lie was enabled to purcliase, and did 
purchase, his wife, who w%as a slave, and the children which had been 
up to that time born to them. They had several other children subse- 
quently born. By the law of the state the loife and all these children 
were ms slaves, and not, as he himself was, free. For a considerable 
number of years lie continued prosperous, and was induced to extend 
his business ; but, in the end, he was involved in debt beyond his ability 
to pay. His creditors obtained judgments against him, and under 
these his wife and children were sold into perpetual slaver,y ! \Vhethcr 
the family w^as actually separated in this way I do not know. The law 
would permit it to bo, and the probability is that the different mem- 
bers Avcre at once torn from each other. 

There is another case, vfhlch, if possible, is a greater outrage on 
humanity. This is evidenced in the most indisputable way. It is 
reported in 2 Howard's Mississippi Reports, 840, Hinds vs. Brazealle. 

A citizen of jMississippi, named J'Jlisha .Brazealle, held a coloured 
woman as a slave. She had a son called Joh?i Monroe Brazealle, of 
whom her master, Elisha Brazealle, w^as the acknowledged father. 

Elisha Brazealle left Mississippi and took with him to the state of 
Ohio this negro woman and her son, for the purpose of emancipating 
them, and with the intention of then bringing them back to Missis- 
sippi. He accordingly executed the deed of emancipation while in 
Ohio, and returned with the woman and her son to his residence in 
Jeiierson county, Mississippi, where he continued to reside until his 
death. By his will, executed after the deed, he recited the fact that 
such a deed had been executed, and declared his intention to ratify it, 
and devised his property to the said John Munroe Brazealle, ackxow- 

LEUOlNCc HIM TO BE HIS SON. 

Ilis executors proved the will and took charge of the estate, and 
continued to hold it and receive the profits. 

Persons claiming to l)o the Ar;>.3-at-lnw of FAij^ha Brazealle, the de- 
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ceased, filod a lull in chnriccry, clnlinin.!:!; all tlio estate "^vliich had 
belonged to liini in liis lirotimo, *'oii liie .m'oniid f/iat (he deed of cmcni- 
cipalion was void, as being contra i-y to the laws and policy of Missis- 
sippi, and that, boinj^- so, tlio sjiid John I\,lnni'oc Brazeallo "was still a 
slave, and incapable of taking by devise or holding; property." 

The decision of the inferior court in Avhich the bill of chancery was 
filed was in favour of the iipjiis of Eliaha Bntzealle. An api)eal from 
this decision was taken to the highest court in the state, and, on hear- 
ing there, the dcciaioii of the wfcrior court wa.'i (rffirmcd. 

Tlie main question in the case was, whether the deed of emancijHithn 
executed ill Ohio was valid. And it was lield ?iot to bo so. 

Chief-Justice Sturkei/, by wliom tlie opinion of the court was given, 
said, "Upon principles of natural comity, contracts are to be con- 
strued according to the laws of the coiintri/ or state avhertd tiiky auk 
MADE, and the respective rights and duties of parties are to be defined 
and enforced accordingly. As these lav.'s derive their force entirely 
from comity, they are not to be adopted to the exclusion of state laws 
by which the great and fundamental policy of the state is fixed and 
regulated." 

lie then argues that it was the intention of JSlisha Brazealle to Qxnda 
the laws of Mississippi, by going to Ohio and there executing tlie deed 
of manumission, and says this attempt to evade the laws of that state 
rendered the deed fraudulent und inoperative ; and he" concludes in 
these words: — "As we think the validity of tlie deed must depend 
upon the laws of this state, it becomes unnecessary to inquire whether 
it could have any force by the laws of Ohio. If it were valid tJicre, it 
would have no force liere. The consequence is, that, the negroes John 
Munroe and his mother are still slaves, axd a part of tue 

ESTATE OF ElISHA BrAZEALLE. 

"John Munroe, being a slave, cannot take proj^erty as devisee; and 
I apprehend it is equally clear that it cannot be held in trust for him. 
4 JJessaii'ssure, 266. 

"It follows, therefore, that the heirs are entitled to the property." 

Of the injustice and cruelty of this decision I shall say nothing. But 
was it consonant with strict law ? 

Supposing, as is asserted, that it was the intention of Flisha Bra- 
zeallc to evade the law of Mississippi in regard to the emancipation of 
slaves, by taking the slaves with him to Ohio and there executing the 
deed of emancipation : could he, if alive, set up this his oim fraudu- 
lent intention, for his own benefit, on a trial of freedom brought by 
the mother and son ? Certainly not; for it is a principle of the com- 
mon law, universally received, that a party cannot thus avail himself 
of his oivn wrong ; that the deed, though fraudulent as to creditors, is 
good between the parties. And the same rule holds in respect to 
those who claim through and raider him. His heirs, as well as him- 
self, were estopped from denying the validity of the deed. 

"What then was the proper conclusion on the facts of this case? 
The alleged fraud, according to Chief-Justice Slarkey, consisted in an 
effort to contravene the law and policy of Mississippi which forbade 
free negroes to continue in the state, &c. This policy could have 
been satisfied by enforcing this law and compelling both the mother 
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and tho sou to rcmovo IVom the state. But, being free, the devise 
or the property to the son. "vvus good. 

Wliilo treating on the subject of emancipation, with reference to 
the laws of Louisiana, it is duo to the framers of tho new Civil 
Code, as well, as to the legislature and people by whom it has been 
adopted, to notice distinctly several provisions in this code, whicli 
evidence greater benevolence to the slave than is usually exhibited 
in slave-holding countries. Thus, to meet a case which may fre- 
onently occur, it is an article of the code that tho child born of 
a .vonian after she has acquired the ric/ht of being free at a future, 
time follows the condition of the mother, and becomes free at the 
TJMii rrxRD for her eiifrcmchisement, even thouc/h the mother should 
die before that time.^^ Art. 19G. Again, " The slave who has acquired 
the right of being free at a future time is, from that time, {i.e, tJio 
period when the right is acquired,) capable of receiving by testa- 
ment or donation. Property given or devised to him must be pre- 
served for him, in order to be delivered to him in kind when his 
emancipation shall take place. In the mean time it must be ad- 
ministered by a curator." Art. 198. 



CHAPTEE V. 

ENCROACHMENTS INDUCED BY SLAVERY ON PREED03I OP SPEECH AND 

OF THE PRESS. 

Besides the laws winch affect slaves only, the statute-books of tlio 
slave-holding states exhibit degrading and despotic enactments grow- 
ing out of the institution of slavery, which bear directly upon tho 
free white population. 

Those to which I particularly allude are restraints upon freedom 
of speech and of the press. 

I pass over all statutable efforts to prevent the circulation of publi- 
cations designed to excite insurrection among the slaves^ I regard 
the distribution of all such publications as utterly indefensible. 

In the Revised Statutes of Louisiana are these enactments : — If any 
white person shall be convicted of being the author, printer or publisher 
of any written or printed paper or papers within this state, or shall 
use any language with the intent to disturb the peace or security 
of the same, in relation to the slaves of the people of this state, 
or TO DIMINISH TiiAT RESPECT wMch is Commanded to free people of 
colour for the whites by law, or to destroy that line of distinction which 
the law has established between the several classes of this commiuiity, 
such person shall be adjudged guilty of high misdemeanour, and shall 
he fined in a sum not less than three hundred dollars nor exceeding 
one thousand dollars, and, moreover, imprisoned for a term not lesa 
than six months nor exceeding three years:' Statutes of Louisiana, 
(1862,) p. 554. ^ J ./ » 
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Whosoever shall write, priur, piiblisli or distribute any thing 
liaving fi TKN])KNCY to iH'oduco dkcontenl among the /rec coloured jJojpu- 
lalion of tlic state, shall, on conviotion thereof before any court of 
competent jurisdiction, be sentenced to imimiisonme:nt at hard la- 
jmiiii roil 'life, or surrEii death, at the discretion of the court." 
Ibid. 208. 

'MVhosoever shall make use of language in any public discourse 
from the bar, the bench, the stage, the pulpit, or in any place what- 
soever, or whoever shall make use of language in private discourses 
or conversations, or shall make use of signs or actions, hayinij a U'?i- 
dency to inoduce discontent among the free coloured population of this 
state, or to excite insubordination among the slaves, or whosoever 
shall knowingly be instrumental in bringing intc this state any paper, 
pamphlet or book having such tendency as aforesaid, shall, on convic- 
tion thereof before any court of competent jurisdiction, sutler iinprison- 
ment at hard labour not less than three years nor more than iicoity-one 
years, or death, at tlic discretion of tlie court."' J bid. 

Passing over tlie heartless despotism whicli only could have dictated 
such enactments, — tlic intolerance, — the want of all charity for human 
infirmity, — the utter disregard of the plainest rights of man, — were 
there ever crimes of so loose and indeterminate a character? — "/o 
diriiinish the respect v:hich is commanded to free i^ople of colour for the 
whites by law'' ? or to destroy that line of distinction tohich ih.e law has 
established betioe en the several classes of this community''? or '■^ meriting 
any thing or using in discourse language or signs or actions having a tc?i- 
dcncy to produce discontent among the free coloured population 

In wliat code of laws can the counterpart of these, in ferocity of 
Dunishments, be found ? In none certainly on whicli the Vvshi of 
Christianity has dawned. Imprisonment at hard labour foe. life, or 
the infiiction of death itself, for meriting any thing having a tendency 
to produce discontent in the breast of a no}ninally-fr(iQ but greatly- 
oppressed people ; or '^impriso7n7ient at hard labour for twenty-one 
years, or death, for using language or signs or actions having such 
tendency." 

When human life is the forfeiture of such offences, it is quite a 
descent to speak of fine of one thousand dollars and imprisonment 
of three years" for printing a paper or uttering any language with the 
to DIMINISH the respect wliich is commanded to free people of 
colour for the whites by laiv," or " to destroy thai line of distinction 
which the law has established between tJic several classes of the 
community.''' 

WJiich of these crimes is of the deepest dye — that ^^ivhich has a ten- 
dency to produce discontent," or " to diminish respect " &c., or to destroy 
the line of distinction between the several classes of the community''' — would 
require a very minute knowledge of the state of society in Louisiana 
to determine. 

The first of those laws requires a criminal intent, which is certainly 
an aggravation of tlie offence; and yet tlie punisliment is less severe 
than that which is imposed for the perpetration, of the other ofleiiccs 
mentioned, which are nevertheless crimes in the language of the sta- 
tutes, although no criminal intent existed, They may be committed 
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Uirough sheer ignovanco or inadvorleiico ; but these considerations 
are no palliution of the imi:)uted guilt. 

It is quite obvious that particular parts, if not the whole, of the 
Declaration of Indejjcndmce are proscribed by these statutes. What 
words can be named more likely ^Uo produce discontent,''^ or diminish 
the respcctf''^ &c., or ^Ulestroy the lineof distifiction between the several classes 
of the community, than — *'all mkn are boiin tree and equal," 
which this imperishable document declares is a self-evident truth? It 
says too that ^Hife, LiiiEiiTir, and the pursuit of happiness, arc inalien- 
able lights of man;" and it denominates this declaration also a self- 
evident truth. 

But to utter these sentiments or any thing equivalent, oven in private 
conversationy within the territorial boundaries of Louisiana^ is punish- 
able with mpriso?ime?it at hard labour not less than three years," and 
it may be with tiveniy-one years or death, at the discretion of the 
court; while for the more deliberate criminality of^jnVzYeV?^ o?* jt?w^/wA- 
iny the same, nothing will exi3iate but such imjyrisonmejit roii life, or 
the infliction of death ! 

The cleryy and the bar will find it very difficult to discharge their 
duties conscientiously and fearlessly with these terrific penalties before 
their eyes. How large a part of the Holy Scriptures must be thus 
placed under the ban wull be obvious upon a little reflection. And 
should any one be indicted under these statutes, how could his counsel 
sustain the proper character of an advocate, if he dare not repeat 
for the purpose of explanation or palliation the language which is 
charged against his client as a crime? But it is unnecessary to dilate 
on such a subject. It speaks its own condemnation. 

In Alabama there are kindred laws, but less exceptionable, because 
in these a guilty i7itent is requisite to constitute crime. As, hov/evcr, 
inte7it is always a question for a jury, this tribunal, composed of the 
same peoj)le w^ho make the laws, will have no difiiculty in. imagining 
an intent v/hcrever a distasteful publication is charged upon a prisoner. 
See Clay's Digest^ 412. 

The Code of Virginia of 1849 contains tlic following: — ''If a free 
person by speaking or writing maintain that owners have not right of 
property in their slaves, he shall be confined in jail not more than one 
year and fined not exceeding five hundred dollars. He may be arrested 
and carried before a justice by any white person." Che 198, § 22, 745 
--46. Under an act a little earlier in date to this, expressed in nearly 
the same language, a Methodist clergyman was indicted in 1849, tried, 
and convicted. According to the report of the case to be found in 7 
G rattan'' s Reports, G02, "it vras charged in the indictment that the 
defendant, on the 26th of March, 1849, preached a sermon from the 
text in the Nevr Testament, ^Ye are the salt of the earlh,^ or, ^Ye are ihc 
light of the zvorld.' [The witnesses dilFered as to which of these was 
the real text.] Towards the conclusion of his discourse the defend- 
ant cited a passage of Scripture wlricli related to the overthrow of the 
tables of the money-changers in the temple, and said, ' Those persons 
[alluding to the money-changers] were pronounced, by our Saviour, 
thieves and robbers, and there are thieves and robbers in the church at 
this day. If I go to my neighbour's crib and steal his corn, you would 
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call mo a Ihiff biiJ that it tvcn^ worse io lake a Ituman being and keep him 
all hi^' life, and (jirr. him nolhinf/ for his labour except once in a while a 
ivhippin<f or a Jew ^Iripes,'''' 

The jury, us before ytiited, found the defendant ,«7?////7/ upon this in- 
dictment, and, according io the practice in that state, assessed as a 
line upon hiin forty-nine doUars sixty-two-and-a-half cents. 

The record -was taken to the Supremo Court, wiion the judgmout 
which had been entered below was reversed, the court being of opinion 
that the hinguage imputed to the defendant did not amount to a denial 
in any one of a right of property in a slave. 

I mr.ke no remark on proceeding except this: — that it furnishes 
another example of the injustice of charging any one crhninallg upon 
the memory of witnesses of words spoken by liim. Here tlic witnesses 
were unable to agree as to wliich of two texts was tlie one announced 
from the pulpit. Certainly as to tJie criminal charge this disagreement 
was unimportant. But what confidence could be placed in their 
recollection as to what was spoken in the less noticeable part of the 
discourse ? 

The Constitution of Virginia of 1830, wlncli was in force at the date 
of the statute above cited, denies to the General Assembly power to 

pass "ANY LAW ABRIDGING THE FREEDOM OF SPEECH OR OF THE PRESS." 

Art. 3, § 11. The Constitution of 1776 contained a similar restriction, 
and it has been preserved in the last Constitution of 1851. lam unable 
to reconcile the statute with this constitutional provision. They are, 
it seems to me, in direct conflict. 

Witli. respect to Louisiana and Alabama, despotic and tyrannical as 
their laws are, the terms of their Constitutions on the freedom of speech 
and the press, although very broad in the declarative part, are so qua- 
lified by the proviso which follows that in effect these invaluable rights 
can scarcely be said to be protected at all. The language is the same 
in each. It is this: — "Every citizen may freely speak, write and 
publish his sentiments on all subjects, being responsible for the abuse 
of that libertg.'' Const, of Louisiana, art. 110; Const, of Alabama^ 
art. 1, § 8. 

This qualification, which is not confined to these states, but is found 
in several others, (and among these is Pennsylvania,) leaves iha freedom 
both of speech and of the press at the mercy of the legislature. I do not 
mean to be understood that there may not be a conceivable encroach- 
ment by the legislature which the courts would be bound to declare 
unconstitutional But a tyrannical legislature may for all practical 
p)urposes utterly destroy these cherished rights, as is done by the sta- 
tutes of Louisiana and Alabama. It is a curious fact that the first 
amendment to the Constitution of the United States which was proposed 
and adopted forbids Congress to pass any law abridging the freedom 
of speech or of the press''' at all. And yet the very states, or rather 
many of them, have incoi'poratcd in their own Constitutions a similar 
qualification to that which exists in djoui^iana and Alabama. The 
distinction betwcori sucli states as Pcnnfytuania and Loulsid.na and 
Aliiliama is, that in Pcnn.^i/lrania. the k',!_^isln.tMre has reL^'■^•dcd the Con- 
sLilutiou as a shkld, while Louisiana and Alabama have used it as a 
ivoord. 
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liefoi'O leaving tliis subjoct, some notice ought, pcvliaps, to bo taken 
of the lo'^islatioii of the terrilorial govci'niiieiit of Kamas^ so far as it 
falls Avithia the iiicaning of tlie present ehapter. 

The government of this territory is but pupilary, — subject to the 
will of tlio X^'e<,leral Government v/holly and absolutely. The Constitu- 
tion of the United States mu:.t control all its action. Nov/", as has just 
been stated, the Constitution of the United States forbids, in the most 
unqualihed manner, any i\Bll.u)aM^:;^^T op tjiii tu'ekdom of speecji 

AND OF THE niESS. 

Without entering into the question wliether slavery can be sustained 
at all by Kansas during her pupilage, it is too plain to admit of con- 
troversy that the territorial government can pass no laws of the kind 
■which it has undertaken to do in the 11th and 12th sections of an act 
entitled ^'An act to punish ojj'cnces af/ainst slave projjcrl?/.^' These sec- 
tions read thus : — 

Scciio?' 11. — If any person print, write, introduce into, publish or 
circulate, or cause to be brought into, printed, written, published or 
circulated, or shall knowingly aid or assist in bringing into, printing, 
publishing or circulating within this territory any book, paper, pampli- 
let, magazine, handbill or circular containing any statements, argu- 
ments, opinions, sentiment, doctrine, advice or inuendo calculated to 
produce a disorderly, dangerous or rebellious disaffection among the 
slaves in this territory, or to induce such slaves to escape from the 
service of their masters or to resist their authority, he shall be guilty 
of felony, and bo punished by imprisonment and hard labour for a 
term not less than live years. 

Section 12. — If any free pcj.-son, by speaking or by writing, assert 
or maintain that persons have not the riglit to hold slaves in this terri- 
tory^, or shall introduce into this territory, print, publish, write, circu- 
late, or cause to be introduced into this territory, written, printed, 
published or circulated in tiiis territory, any book, paper, magazine, 
pamphlet or circular containing any denial of the right of persons to 
hold slaves in this territory, such person shall be deemed guilty of 
felony and be punished by imprisonment at hard labour for a term of 
not less than two years." 

0£ the pa icr?iitj/ of these sections no one will doubt who peruses the 
extracts which I have given in this chapter from the statutes of Loui- 
siana and Virginia. That the courts of Virginia must and will pro- 
nounce the act of Assembly in that state unconstitutional so soon as the 
question shall be forced upon them I entertain no doubt. Tlie lan- 
guage of the Constitution of Virginia and of the Constitution of the 
United States in regard to the freedom of speech and of the press is the 
same, and no language could be selected more plain, forcible and posi- 
tive. There is no room for subterfuge ; nothing is left to construe 
tion : it has but one meaning. 
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OF THE LAWS OF THE UNITED STATES BELATING TO 

SLAVERY. 



CHAPTER I, 

ON THE AITORTIONMENT OF ]IE1'11ESENTAT1VE3 TO CONGllESS, ETC. 

The introduction of negro slavery into this conntry -was, as has 
been already stated, a part of the colonial policy of Groat Biitain. It 
has been also stated tliat long before and at the era of our indepen- 
dence it existed to some extent in each of the original states of the 
Union. It was an institution the evils of which, at this latter period 
in particular, were severely felt, while its incompatibility wuth the 
principles of a republican government was too palpable not to l.)e gene- 
rally perceived and acknowledged. Prevailing, hovvcvcr, as was the 
case, in some states mudi more than in others, it was the dictate of 
sound policy, on the part of tlie eiest Congress, to leave tlie wLolo 
subject unaU'ected by any national measure. Accordingly, when the 
original draught of the Declaration of Independence was presented to 
that body, a portion of this instrument, which reprobated in strong 
language the conduct of the mother-country in relation to the slave 
population, was entirely stricken out. And afterwards, in 1778, when 
the articles of confederation between the several states were adopted, 
the topic of slavery was again cnrcfully excluded. But when the 
perils of the revolutionary conflict were over, and peace invited the 
exercise of patriotism, philanthropy and religion, in the formation of 
a more stable and more perfect system of government, by which were 
to be reconciled, the jarring elements incident to a wide-spread coun- 
try, peopled by inhabitants whose education, whose interests, and 
whose religious creeds, w^ere ditrercnt, tlie consideration of slavery 
was forced upon the convention. Politically spcakiiig, a majority of the 
states would have been benefited had the sawc raulio/i been observed 
with respect to the Constitution which had been pursued in reference 
to the Declaration of Independence and the Articles of Confederation. 
The apportionment of representatives among the several states was, 
however, a subject of such prominence as to claim the earliest atten- 
tion of the convention. In an evil hour the important advantage was 
conceded to the slave-holding states of including within tlie enumera- 
tion of inhabitants hy which the ratio of representation was to be as- 
certained, tliree-ftfths of those who ivcre held in slavery. 

For the surrender of right involved in this anomalous arrangement 
tho large woyj-Dlaye-holding states, ?uch as Ngw York and Pennsyl- 

10 lO-> 
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vania, obtained not oven a uomiiinl equivalent. Tlic provision roliitivo 
to direct taxes, wlion viewed in all its bearings, is benolicial to the slavo- 
holdinr!; rather than to the ?20//.-8hive-hokling states.* It will not be 
pretended that the equal representation of the states in the Senate 
eonl'ers nndue power upon the lauge non-alaoe-'holdtng utafes. On tlie 
contrary, this is known to have boon the result of a compromise in 
which tiie interest of the sniall states only was consulted. It was deemed 
necessary in order to preserve the federative system ; and believing, 
as I do, that for this purpose it was indispensable, great as was the 
sacrifice on the part of the large states, nevertheless, it ought, I con- 
cede, to have been made. 

This latter principle of equal representation of the several states iu 
the Sena.tc induced the consent of- the small non-slave-holdinrj stales to 
the monstrous anomaly in a republican government of the legislative 
representation of slavrs by their masters. No argument can be ad- 
vanced to give plausibility to this article of the Constitution. It has 
been already tlic cause of incalculable detriment to the nation. It has 
secured the* recognition of slavery in Missou i : it may operate the like 
effect in other territoi'ies equally enriched by rluj bounty of lieavcn, — 
the like tit abodes of the children of freemen. 



CHAPTEE II. 

OF THE ACTS OV CONGRESS RELATIVE TO FUGITIVE SLAVES. 

The Federal Government being composed of thirteen distinct and in- 
dependent sovereignties, in four of which, before the Constitution of 
the United States was formed, slavery had been abolished, it was 
deemed expedient to secure, by a stipulation to be inserted in the 
Constitution, a right in the citizens of one state, wdiose servants or 
slaves should escape from their masters and take refuge in another 
state, to reclaim such fugitives and subject them again to bondage. 

This stipulation is comprised in the third division of section 2, article 
4, and is in these words: — *'No person held to service or labour in one 
state under the laws thereof, escapincj into anotjier, shall in conse- 
quence of any law or regulation therein be discharged from such ser- 



* Tho late Ilononrablo William Paterson, who was a member of the convention by 
whiol! the Constitution rf the United States was tbrmecl, speaking of the mode Avhich 
is prescribed by that instrument for the regulation of dirf>,ct taxes, says, ''The pro- 
vision was made in favour of the Southern Stales. They possessed a larf/c nnmbe.r of 
slaves : th(\v had extensive tracts of territory, thinly settled and not very productive. 
A majority Of lh(! states had but few slaves, and several of them a iiniifed territory, 
well settled and in a state of cultivation. The Southern States, if no jjrovisinii 

had been iiitroilurcd in the Consti! ul ion. wuidd have been wholly at the mercy nf Iht' 
other states. ('onu:i'ess, in such case. nii.Lilit tax slaves at discretion or arl'itrariiy. and 
land in evt'i-y part of the tJninn after tiie ."^ami^ ru!(; and ineasui-e. — so much a liead in 
till! fu'st instance, ami so nuicti an acre in the sectmd. To jruard Iheni ap-iiiist inipo- 
sition in these pai-ticulars teas the rrasnn. nf intvailiiciiuj Lhc. rlnnye ia Ua' < 'oust iliiti"n 
which directs that represeutatives and direct taxes shall bo apportioned among tho 
64:atos according to their respective numbers." See 3 Dallas* Bqports, 177. 
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vice or labour, but shall bo delivered up on claim of the party to ^vhom 
such service or labour may be due." 

The question has been, especially of late years, much agitated, 
whether the intent of this provision of the Constitution was to clothe 
Congress with the power of legislating in respect to the surrender of 
the persons who, being held to service or labour in one state, have 
escaped into another, or whether it was intended to leave it to the 
several states to provide a mode for the investigation of claims which 
might be made, and, if found for the cku \anis, to deliver up the fugi- 
tives to them. 

This question has been set at rest by the decision of the Supreme 
Court of the United States that the power belonged exclusively to the 
Federal Government. Frigg vs. The Commomveallh of Fennsijlvania, 
16 Feters, 539, 022. 

A mucli more important question is, Li ichat mode ought the power 
to be exercised ? 

The two acts of Congress on the subject — the first passed February 
12, 1793, the second, September 18, 1850 — have intrusted the entire 
execution of the power to the judgment of a single person, and that, 
too, without any regard to his qualilications for the proper perform- 
ance of the duties of his office. 

The principal section of the act of 1793, relating to fugitives from 
labour, is in these words: — "When a person licld to labour in any of 
the United States, or in either of the territories on the northwest or 
south of the river Ohio, under the laws thereof, shall escape into any 
other of the said states or territories, the person to whom snch labour or 
service maij be due, his agent or attorney, is hereby empowered to seize 
or arrest such fugitive from labour, and to take liim or her before any 
judge of the Circuit or District Courts of the United States, residing 
or being within the state, or before any magistrate of a county, city or 
town corporate wherein such seizure or arrest shall be made ; and, upon 
proof to the satisfaction of such judge or magistrate, either by oral testi- 
mony or ajjidavit, taken before and certihcd by a magistrate of any 
such state or territory, that the person so seized or arrested doth, 
under the laws of the state or territory from whicli he or she fled, owe 
service or laboiir to the person claiming him or hor, it shall be the 
duty of such judge or magistrate to give a certificate thereof to such 
claimant, his agent or attorney, which shall be sufficient warrant for 
removing the said fugitive from labour to the state or territory fi'om 
which he or she tied." 

The act of 1850 vests the same powers in certain commissioners, hold- 
ing their appointments from the several Circuit Courts of the United 
States. These commissioners were not originally selected from any 
supposed qualification for judicial functions. They wci'e a species of 
inferior committing mngistratcs, who souglit the appointment for its 
]>erquisites. Tlie judges of the Circuit nud District Courts of liie 
I'nitcd States ma}- perform the same duties, liiit, as tliey are few in 
riUiiilHir and not easily accessible, and as the act gives to the clniniarU 
the right to s.Kr/EGT out of the wliolc of the functionaries named surh a 
one as he may prefer, in practice ilie judges are usually passed over. In 
fact, under the act of 1793, nearly all the cases fell into the hands of 
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a fcvv justices of the peace iii each particular locality; and tlicso wcro 
men ill -wlioni tho [•;oiicral community Jnul no conlidencc. 

But the f5tron,i!; objection to tlic tribunal — ^vhcther ixjudf/e of a court, 
or [\ justice of the pcuce^ or a commissioner — is, tliat a question aU'ecting 
.HUxMAN LiniiHTY, not fov a day or a ycar^ but for a lifetime, is com- 
mitted to one person, and that rinisoN chosen by the very men who 
WOULD TAKE AWAY this inestimable gift of the great Author of our 
being ! 

An essential i)art of every case arising under these acts of Congress 
lias j'espect to the identity of tlie alleged fugitive. And identity of per- 
son is very frequently a matter most difficult of ascertainment. In 
relation to slave cases this is eminently true. A slave escapes while 
yet a youth, and years elapse before the owner pursues him. During 
this interval the boy ov girl jna.y have reached middle life, and a marked 
change iu personal appearance has taken place. Some one — the mos- 
tei" or overseer or a neighbour — makes a visit to a Northern city, on 
some wholl,y dilferent business from slave-hunting; but, knowing of 
the escape, lie concludes to keep a bright look-out for the runaway. lie 
descries an active waiter at a liotel. j\lay not this be the runawny? 
.He tries to recall his peculiarities, — his voice, his gait, and the like. 
iJe fnicies a resemblance, and determines to make tJie experiment of 
arresting tlie unsuspecting victim. Ho has been furnished, probably 
before ho left his home, with the names of the proper constable, the 
;7rc)/;tfr lawyer, and tlie j>)7'(T;;^r justice of the peace or commissioner. 
If not liimself tlie owner, he maybe a ivitness and in a short liour or 
so tiie machinery js put in motion, and the alleged fugitive finds him- 
self iu irons, after a sham hearing, in wliich he has had no opportunity 
to see a friend or adduce a witness, a prisoner in a railway- car, which 
soon bears him beyond the possibility of successful pursuit by all who 
can sympathize with his sulferings or assist him in a fair trial for 
freedom. 

A fair trial for freedom! This is the answer which is given to 
silence the objection to the summary proceeding which the act of Con- 



There 5s another highly important consideration Avhich belongs \o this topic. 
Colonraf prrsom seized as slaves are, by the agents of their alleged owners, co)npdl<:d 
by threats and stripes to admit themselves to bo slaves, — slaves of whomsoever these 
agents may name as their masters. Tho case of Elizabeth I'arlccr, one of the sisters 
l<idn;ip])ed in December, 1551, from Chester county, furnishes a memorable example 
of tliis rrltivfrd confession. Even after she had been brought back as ftr as BaUimorc, 
in an ijilerview Avilli tho respectable counsel employed by the state of I'ennsylvania 
in h(?r behalf sJie. at Tiifi first toJd them i^lie was the slave of Mr. ^choolJidU, her pro 
tended owner. And it was not until she was convinced by their assurjinces that they 
were. Iter friends, that she ventured to tell the truth and relate the story of her kid- 
napping. 

The relation of Solmion Korlhup, rescued after twelve years' captivity, gives shock- 
ing details of tho punishment to which ho was subjected to compel him to conftvss 
himself a slave. 

Tliese are nut exceptional cases. It is well known to bo a part of the system of 
lddiia])ping. 

Ought it to bo permitted that any ONfi man should have tho power of determining 
the v.aluo of such evidence? If tiiere Avere three, commissioners, and Iheso not under 
the bias of the double fee, the thing would be less objectionable. But there is no 
tribunal that ever has been devised equal to tho Constitutional one, — a court and 
jury ^'tting with open dnovs, and n.'=tsistcd by able counsel nccu!?{onicd to tho trial of 
cauiios. 
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gross permits. The decision of the commissioner — for nearly all, this 
nefarioua business is now transacted by this class of arbiters — is, say 
tlic supporters of the law, merely initiative, and not final. So soon as 
tlie fugitive reaches the home of his master, he may demand a trial for 
frcedo7n, nnd, if not a slave, he will bo declared free. 

Here lies the grand fallacy which has deceived Northern Congress- 
men and soothed the consciences of their constituents. A fair trial for 
freedom in a slave state, by a negro born in a frek one, is impossible. 
I refer to the laws on that subject, and to my remarks npon them, as 
abundant evidence to sustain this strong assertion. See ante, 52, 53. 

No reliance sliould be placed upon any si.nf/lc pcmon as a substitute 
for a court and juri/ where the arrest is made. The Constitution fully 
sanctions a jury trial. It is the accustomed mode to determine all 
questions in which the ascertainment of facts is the principal duty. 

Both acts of Congress authorize, as evidence on the hearing where 
the alleged fugitive is arrested, ex parte atlidavits on behalf of the 
claimant. This is contrary to the practice of all well-constituted 
courts. In the act of 1850 this anomaly is carried so far as in express 
terms to justify such evidence to prove identity. How is this possible? 
Can a person in Alabama, or anywhere else, so describe the personal 
appearance of another that, hj reading the description, a third person 
can certainly know to wliom it applies ? Will it be said he may be de- 
scribed by scars from casualties or from aiitificeal marks? A brand 
of a letter or letters of the alphabet approximates most nearly to reliable 
evidence of this kind. But even tliis would give no certainty; and, at 
all events, unless the description in all other particulars could be made 
in the same affidavit, a single correspondence in artificial marks would 
prove nothing. 

But, to a loilliny commissioner, identity, or any thing else, may be 
proved by ajjldavit. It must have been in this way, I presume, that a 
coloured man named Gibson., shortly after tlic passage of the act of 
1850, was arrested in Philadelphia, taken before a commissioner, who 
gave to his captors a certificate, under the act of Congress, that Gibson 
was a fugitive from iMaryland, where he owed service or labour to one 
Mitchell. On sight of the man, however, Mitchell ])EClaiied he 

nil) NOT KNOW HIM, AND HAD NO CLAIM UPON HfM ! 

JTappily for Gibson, the fear of a rescue induced the captors to ask 
the aid of the police to guard the prisoner, until, by being placed in a 
railway-car, it was supposed the apprehended danger would cease. 
The officers selected for this purpose, however, received, from the 
honest heart of their superior, directions that they should continue 
with the prisoner until he should be delivered to Mitchell, and should bring 
him back if not claimed by Jrim. Faithful to their duty, faithful to the 
behests of humanity, the officers brought the captive freeman home 
again. 

The injustice of the cardinal principle of these acts of Congress is, 
I trust, clearly shown. 

The act of 1850 contains several other provisions of a most excep- 
tionable and humiliating character in respect in free while citizens. 

All marshals and deputy-marshals are bound to execute the warrants 
i^suofl hj a commissioner to arrest an alleged fugitive; nnd they are 

10* 
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made responsible to the claimant should he be taken and aftonvards 
escape., This is not an inuisual condition in regard to process against 
individuals arrested for debt or accused of crime; and the officers, hav- 
ing sought or at least voluntarily entered upon the oihcc, have no right 
to complain. 

But the commisrmner may direct his -warrant to any other person; 
and this person, or commissioner himself, may ^'summon and call io 
their aid tlie bystanders^ ov posse comiiafus, when necessary to insure a 
faithlul observance of the clause of the Constitution referred to, in 
conformity -witii the provisions of this act; and all (/cod cilizcns are 
commanded to aid and assist in the prompt and cflicient execution of 
the law, Avhenever their services 77unj be required as aforesaid for that 
purpose." 

By tJic common law, and also by statute of Hen. V., the high power 
of enforcing the assistance of all the king's subjects, over fifteen years 
of age and under the degree of peers, to suppress riots and arrest 
felons, &c., is undoubtedly conlln'red upon a high-sheriff imiX upon two 
jiifUices of (he peace. But the act of Congress intrusts an equally high 
power to the discretion of the commissioner, or to a single delegate of the 
commissioner. And this tyr.-innical exaction, from whicli no age or 
calling is exempt, is not for the purpose of preserving the public peace 
or to arrest rioters and felons, but to enable the alleged master of a 
slave to obtain or keep possession of liim, in order that he may be car- 
ried away and subjected to bondage lor life. 

To assist with all his faculties in preserving the public peace, in the 
suppression of riots, or even in the arrest of felons, is a high duty, from 
which no good citizen will shrink. But to be converted into catch-polls, 
or, what is nearer the mark, compelled, in the Nortli, to be substitutes 
for bloodhounds in the South, in the ignoble chase of unfortunate ne- 
groes struggling for freedom, is insufferably degrading and revolting. 

To obey the command of knoivn public functionaries cliosen by the 
people may be reasonable and safe. But when the call is made by an 
unknown deputy of an unknown commissioner, who can tell whether 
he ought, in mere prudence, to act or refuse? 

But tliere is yet another provision of the act of 1850, which throws 
in the shade even those indefensible and before unheard-of anomalies. 
"In all cases where the proceedings are before a commissioner, he shall 
be entitled to a fee of ten dollars in full for his services in each case 
upon the delivery of said certificate to the claimant, his or her agent or 
attorney; or a fee of five dollars, in cases where the proof ^i\\n\\ not, in 
the opinion of such commissioner, icarrant such certificate and delivery, in- 
cluding all services incident to such arrest and examination, to be paid 
in either case by the claimant, his agent or attorney." 

On giving the certificate to the claimant, the commissioner is to be 
paid ^'a fee of ten dollars;'' for refusing it, his fee is reduced to five 
dollars. The only ditference in the labour of the commissioner, in the 
one case and the other, consists in the writing of the certificate. Every 
thing to be done by him, up to this point, is precisely the same. The 
question then is. What is the manual labour of such a writing fairly 
worth ? 

The following is submitted as a form of the certificate prepared in 
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conformity with tlio directions of tho statute:-— "I hereby certify that 
negro Betsy owes service to John Jones, of SavjuniaJi, state of Geor- 
gia; that she escaped from said state into the state of l^ennsylvania, 
where she was arrested; and I hereby authorize said John Jones to 
use such reasonable force and restraint as may be necessary to talco 
and remove her to the said state of Georgia." 

This certificate contains just sixty words ; and, by tho recording act 
of Pennsylvania, would entitle the recorder, were it an instrument re- 
quiring to be recorded, to the fee of one cent for every ten words. It 
is, therefore, worth six cents. An ordinary penman would execute it 
readily in three minutes. 

Is it not demonstrable, therefore, that, in giy'mgfivc dollars for these 
three minutes' labour, something more than cojnpensadon was intended 
to be offered ? In a free state, an office whose chief duties are such as 
tho act of Congress prescribes can never be regarded as a post of 
honour. It will be sought for or retained, solely, for the emoluments. 

These remarks are but suggestive. 

The remarks which have been made on the acts of Congress, if vrell 
founded, require radical changes in the legislation of Congress to 
carry out, in a proper manner, the constitutional provision in respect 
to fugitives from labour. 

But if the present system of confiding the decision of so important 
a question as liberty or slavery to a single arbiter is to be retained, 
some restriction should at once be placed on the exercise of this tre- 
mendous power, to warrant the least hope that a fair trial will bo 
had. 

In an act of Assembly of Pennsylvania, passed March 25, 1820, there 
were twu provisions which experience has shown to be of great value 
in order to secure a fixir trial. 

1 transcribe so much of the 5th and. 10th sections of that act as may 
be necessary to disclose the prmc/pZc of the legislation whicli I have in 
mind. 

" Sect. 5. — That it shall be the duty of any judge, justice of the peace 
or alderman, when he grants or issues any warrant under the provisions 
of tlie third section of this act, to make a fair record on his docket of 
the same, in which he shall enter the name and place of residence of 
the person on whose oath or affirmation the said warrant may be 
granted, and also, if an affidavit shall have been produced under the 
provisions of the fourth section of this act, the name and place of 3-esi- 
dence of the person making such affidavit, and the age and description 
of the person of the alleged fugitive contained in such affidavit, and 
shall, within ten days thereafter, file a certified copy thereof in the 
office of the Clerk of the Court of General Quarter Sessions of the 
Peace, or INIayor's Court, of tlie proper city or county. 

"Sect. 10. — That it shall be tlie duty of the judge or recorder of 
any court of record of tliis commonwealtli, when lie grants or issues 
any certificate or warrant of removal of any negro or mulatto, claimed 
to be a fugitive from labour, to the state or territoi'y from which he or 
slie fled, in pursuance of an act of Congress passed on the twelfth day 
of Februnry, one tliousand seven iiundred and ninety-three, entitled 
'An act respecting fugitives from justice, and persons escaping from 
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tliG scvvico of tlieii* masters,' and of this act to make a fair record of 
tho Hiime, in which he sliall enter the name, age, sex, and a general 
de.scviptioR of tlio person of tlie negro or muLitto for -whom he shall 
grant suoli certificate or warra?.it of removal, together with the evi- 
dence and the name of places of residence of the -witnesses and tho 
party claiming such negro or mulatto, and shall, within ten days tliere- 
aftor, file a certified copy thereof in the office of the Clerk of the Court 
of General Quarter Sessions of the Peace, or Mayor's Court, of the 
city or county in which he may reside." 

1 will close my remarks upon the article of the Constitution and tho 
acts of Congress, by bringing to notice decisions of the courts, fiixhig 
the construction of some of the most important provisions in them. 

The acts of Congress and tho article of tho Constitution of tlio 
United States above cited are so essentially connected, that the judi- 
cial decisions to which I have alluded have been made generally as 
much in reference to the one as to the other. I shall not, therefore, 
attempt a distinct classification. 

The first case of an important character, as relates to the present 
chapter, was that of Buller vs. Hopper^ already inserted at consider- 
able length. It was there said, by Judge Washington^ that the "second 
sectiori of the fourtli article, (i. e. of the Constitution of the United 
States,) which declares that no ])crson held to labour or service in one 
stale under the laios thereof, i:scaping into another, shall, in consequence 
of any law tJierein, he discharged from such service, did not extend to the 
case of a slave voluntarily carried by his master into another state and 
tiicre leaving him under the protection of some law declaring him 
free." 1 Washington's Circ. Court Rep. 501. 

At October term, 1823, the principle of the decision in Butler vs. 
Jlopper was again recognised by Judge Washington, on an application 
preferred by J. W. Simmons, agreeably to the act of Congress of Feb- 
ruary VI, 1703, for a certificate that James Mathist, a black man, was 
his shive. It was proved in this case that Simmons was a citizen of 
Charleston, South Carolina, and had lived there generally till within a 
few years, when he came to the city of Philadelphia, took a house, and 
with liis family had resided in the city ever since, James was ad- 
mitted to jiave been his slave before and at tlie time of his leaving 
Ciiarlcston, and as such to have been brought by hi}n to Philadelphia in 
June, 1822. Upon these facts the judge refused the certificate and 
diymissed the application, saying that the act of Congress applied exclu- 
sively to fugitive slaves, and not to those lohoni their masters themselves 
hrougltt from one state to another. 4 Wash. C. C. II. 390 ; ac. 1 Morris' 
Rep. 1. 

A tliird case may be adduced, decided on the twentieth of February. 
1820, hy Judge Barnes, then President of the District Court for the 
city and county of Philadelphia, upon the following facts : — '^Marshall 
Crcrnc, a black man, was claimed as a slave by Beler BuchelL adminis- 
trator, &c. of Joh?i Buchell, deceased, who for many years before and 
at the time of his decease was an inhabitant of Cecil county, Maryland. 
About four years previous to the hearing before Judge Barnes, and one 
year before the death of John Buchell, iMarshall absconded from his 
master's I'esidonco, and continued absent until August, 1825, when 
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he ^vas arrested by rcler Buchcll and carried back to Man/land. At 
Iho thne wlien he ab,fcondcd lie took -with liim Ids three chihh'cn, "wlio 
^.vero alleged also to be slaves. After jUarfi/iaU's return to Maryland, 
ill August, 1825, rcler JBucheU, tlien his master, In order to obtain 
possession of these children, gave livii permission^ and for (hat purpose 
furnished hiui luith a pass, to conic to Pennsylvania^ upon his express 
promise that ho would, within a certain period, if successful in the 
pursuit of his chiklrcn, bring tluvni to his master; if not successful, 
lie would return himself. Tiic time of absence granted by the master 
having expired, Marshall Y»\as again arrested, by virtue of a warrant 
issued by Judge Barnes, in compliance Avith the directions of the act 
of Assembly of the commonwealth of Pennsylvania, passed March 25, 
182G, and brought before him for a hearing. The judge, having taken 
time for deliberation, refused the certificate applied for by the master 
under the act of Congress, upon the ground, which was ably supported 
in the opinion he pronounced, that the act of Congress did not embrace 
a case like that before him, inasmuch as Marshall was not a fuyiiire 
slave, — had not "escaped from one state into another," — huf, by his 
masfer^s consent, had left Maryland and come into Pennsylvania. 

The Supreme Court of Massachusetts has expressed its concurrence 
with the foregoing decisions of Judge Washington, [Commonwealth vs. 
Aves, 18 Pickering, 219. 

A construction of considerable importance has been phiced upon 
another portion of the act of Congress by the Supremo Court of Penn- 
sylvania, in a case brought before it in 1819. The following is tlie 
reporter's statement prelixed to the decision of the court: — " This vras 
a writ de homine replcgiando, sued out by th>> plaintill", a coloured m;in, 
against the defendant, who AVas the keeper of the prison of tlio city and 
county oi Philadelphia; and the defendant's counsel novr moved to f[U!ish 
it, on the ground of its having issued contrary to the Constitution and laics 
of the United States. The facts were submitted to tlic court in a case, 
stated, by which it appeared that the plaintiff, having been claimed by 
Rasin Gale, of Kent county, in the state of Maryland, as a fugitive from his 
service, Avas arrested by him in the county of Pliiladelphia, and carried 
before Richard Rcnshaw, Escj., justice of the peace, Avho committed the 
plaintiff to prison, in order that inquiry might be made into the claim 
of the said Gale. The plaintiff then sued out a habeus corpus, return- 
able before Thomas Armstrong, Esq., an associate judge of the Court 
of Common Pleas. Judge Armstrong, having licavd the parties, gave 
a certificate that it appeared to him, by sujjlcicnl testimony, that tlic 
plainlilf owed labour or service to said Gate, from whose service, in 
the state cyf Maryland, he had absconded; and the said judge, there- 
fore, in pursuance of the act of the Congress of the United States, &c., 
delivered the said certificate to the said Gale, in order tliat the plain- 
tiff niight be removed to the state of Maryland.^^ The court, having 
held the case under advisement for several days, directed theivrit to be 
gnashed, on the ground that, by the act of Congress, tlu) certificate of 
the judge Avas conclusive evidence of the right of the mastei- to remove 
the plaintiff to the state of Maryland, and, therefore, that no Avrit of a 
civil nature could be issued to interrupt the master in the exercise of 
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tlio power coiii'evrcd upon him by the cortilicatc. Wright {otherwise 
called Hall) vs. Deacon^ 5 Serr/eant cj* Eawlo's Reports^ 62-4. 

But the Constitution of the United States docs not exempt runa'way 
shives from the penal laws of a state in which they may happen to Ileo 
upon escaping from their masters. As, where a fslavo had absconded 
from his master, living in the state of Maryland, and was afterwards 
confined in prison in the city of Philadelphia, upon the charge of for- 
nication and bastardy, committed during his residence in Pennsyl- 
vania, the Suj^renie Court refused to deliver him to his master, but 
ordered him to be detained, to answer the charge which had been 
made against him. Case of the Commomoeallh [on the relation of Johnson, 
a negro) vs. Ilollowan, 3 Sergeant <j* Rawle^s Ec^joris, 4-G. And sec, for 
a similar opinion, \)Johnson\'s [N'.Y.) Reports, 70; Glen vs. Hodges. 

But it was held in this latter case, by the Supreme Court of the state 

Neio York, that where a slave had absconded from his master, living 
in the state of New York, and had taken refuge in Vermont, a citizen 
of the latter state, wdio had traded with him under the belief that he 
was free, and as such had given credit to him for goods, could not issue 
civil process to prevent the master from reclaiming him, inasmuch as 
a slave is, in law, incapable of making a contract. 

It has been decided in Maryland, Virginia and Lovisiana, that if a 
master consent to his slave's being taken to a free state, whereby ho 
becomes l>ec there, he cannot, on a return to his master, be held as 
a slave, but is entitled to his freedom. Bland vs. Negro Bowling, 9 Gill 
and Johnson^ s Rep. 19 ; Betty vs. Horton, 5 LeigNs Rep. G15; Josephine 
vs. Poultncy, 1 Louisiana Annual Reports, 829. The same point had 
been decided in Louisiana on several previous occasions. See 14 
3Iartin^s Reports, 403 ; 13 Louisiana Reports, 441. Yet the whole have 
been rendered nugatory m this state by an act of the legislature, in 
184G, that "no slave shall be entitled to his or her freedom, under the 
pretence that he or she has been, with of iciihoict the consent of his or her 
owner, in a country where slavery does not exist, or in any of the 
states where slavery is prohibited." Louisiana Statutes, 524. 

A question in which this general doctrine is involved is now pendiny 
in the Supreme Court of the United States. Having been free, by 
virtue of the laws of the country or state to which he had been volun- 
tarily carried, I am at a loss to conjecture the course of reasoning by 
which he is to be converted into a slave. 



* See supra, p. 41 . 



CHAPTER III. 



01? THE JURISDICTION OF TUB FEDERAL OOVERNMENT OVER THE 
TERRITORIES NOT YET FORMED INTO STATES. 

By several treaties with foreign powers, and by cessions iVom many 
of tlie original states of the confederacy, the Federal Government has, 
at different times, acquired lawful and peaceable possession of a vast 
extent of country, much of which is not yet formed into states but is 
known by tho name of territories. Over these territories the Federal 
Government is expressly authorized by the Constitution to exercise 
entire jurisdiction. The provision alluded to, of the Constitution, is 
this: — Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory ox otlier property belong- 
ing to the United States." -^l?-^. 4, g 3. Unless, therefore, the treaties 
and acts of cession impose conditions, the authority of tho Federal 
Government over the territories is without limit. And such is not 
only the plain intent, but has been the uniform, construction, of this 
article of the Constitution. 

The territory norlhivest of the river Ohio was ceded, happily, upon 
the condition'^* that slavery should not bo permitted there. On the 
contrary, the deed of cession of the territory south of the same river, 
forming at this time the state of Tennessee, made it imperative on 
Congress to tolerate it within the limits of that cession. The treaties 
by which the Federal Government derives title to Louisiana and tho 
Floridas contain no provision on the subject,, 

With respect to Louisiana, previous to the formation of a state out 
of a part of its territory, it was competent to the United States to 



* Tn tho celebrated debate in the Senate of the United States, in 1830, Mr. Wdider 
ascfibed tho merit of in(;orporatin{^ this important condition in the ordinance for i/ie 
'jnvcrnmcnt of the NortJiwesiern Territory, to Nailian Dane, ^vho at the date of tho 
ortrinance was a member of Congress from dlasmchusdls. It has been shown by 
F/hvanl Coles. Ibrmerly Governor of tlie state of Illinois, in a paper read before the 
IJiAttrical Society of Pennsi/lvania, .June 9, 1S5G, entitled ^' IIikori> of the Ordinance 
of 1787," that the original etfort on this subject wa.s made by Thomas Jefferson soon 
cfkr the cession of territory by Virginia on March 1, 1784. On. the 19th of April, 
1784. a motion was made in Congress, by which the condition was rejected,. On IMarch 
1'3, 1785, Rufus King, then of Massachusetts, moved the restoration of Mr. Jefferson's 
proposition, and it was adopted, eight states voting for and thrke against it. 

-Mr. Dane took his seat in Congress, November 17, 1785, and was appointed one 
of a committee of fix' e by whom an ordinance for the government of the territory was 
reported. Tlie prohibition of slavcnj as it now stands in tho ordinance was part of 
this report, and the whole ordinance wari adopted unanimously by Congress, July 
1^^. 1787. 

That the great concrpfion of prohibiting slavery in that territory belongs to Mr. 
Jcflerson there can be no doubt. The dilference between his proposition and that 
which was finally adopted was, that Mr. Jefferson named ''after the year 1800" as tho 
tnno at which the prohibition Avas to take efTt.'ct, wliereas, as adopted, it was contem- 
poraneous with tho date of the ordinance. The difference was of small importance, 
for the whole territory M'as little else than a wilderness. 

It is worthy of remark that Mr. Jefferson drew up a OnistU.idion for Virginia, in 
^■'bi-b nil pcrson<» born after tho same year — a.d, ISOO — wcra to bo free. 
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liavo aimiliilatod tlic institution of slavery -witliin the roliole of its ex- 
tensive bord'ji's. It is competent for her now to do so, as to those 
portions vrhich are not comprised ■\vitliin the bounds of tlie t^Yo states 
■\vliich have been created out of it. It is liardly necessary to ap])ly 
tiiis remark specifically to the Eloridas ; they are obviously in a similar 
predicament. 

The abolilion of slavery in her territories has not been attempted by 
tlie Federal CJovernment. But higlily iinportant regulations have been 
made by Congress, on a point not very remotely allied to that subject. 
On the 7tli of April, 1798, an act Avas passed by this body, "author- 
izing the establishment of a government in the IMississippi Territory;" 
the i^cvenfh section of which provides "Tiiat, after the establishment 
of the aforesaid government, it shall not be hiwful for \my person or 
persons to ifnport. or bnng into the said Mism-vppi Territory, from any 
port or ] dace without the limits of the United States, or to cause or 
procure to be so imported, &c., or knowingly to aid or assist in so 
importing, »S:c. any slave or slaves; and that every person so oiicnding, 
&c. shall forfeit, &c. for each and every slave so imported, &c. the 
sum of three hundred dollars, &c. ; and that every slave so imported, <]•('. 
shall thereupon become entitled to and receive his or Iter freedom.''^ Sec acts 
of the 'Id session of the bth Congress, ch. 45. This section is incorporated, 
* without the least variation, except as to the name of the territory, into 
the act of Congress passed jMarch 2G, 1804, entitled, ''An act erecting 
Louisiana into two territories, and providing for the temporary govern- 
ment thereof," with supplementary regulations, prohibiting, in the 
first place, under an equal penalty, the introduction into Louisiana 
Territory, ''from any port or place within the limits of the United 
States, &c., any slave or stares which had been imported since the first 
of iMay, 1708, into any port or place within the limits of the United 
States, or which should be imported thereafter from any port or place 
without the limits of tiie United States," and concluding in this man- 
ner: — " xVnd no slave or slaves shall directly or indirectly be intro- 
duced into said territory, except by a citizen of the United States 
renioviny into said ttvrritory for actual settlement, and being at the time 
of such YomoYnl bona Jide owner such slave or slaves; and every 
slave imported or brought into the said territory, contrary to tlie pro- 
visions of this act, shall thereupon be entitled to and receive his or 
her freedom." 2 Story^s Lazes, 937. 

This act does honour to the illustrious body from which it proceeded. 
In practice, however, its benefits were of much less value than one 
not fully conversant with the mode in which the domestic slave-trade 
is prosecuted would be led to infer. A prohibition on this subject, to 
be eifectual, sliould be absolute and witjiout any exception. Actual 
settlers and bona fide owners may protect this traflic to an extent adequate 
to the demand, Avithout incurring a risk at all commensurate with the 
probable gain. 

But the act is of great moment as fi ^^recedcnt to Congress in regard 
to the Missouri, the Arkansas and Florida Territories. The defects 
which have been suggested may be easily supplied. Let the introduc- 
tion of slaves into these territories be, without delay, wiioiiLY for- 
bidden. Humanity and religion, the character of our country, the 
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jvvio iritovosts as well of the slavc-liolding as of the non-slavc-holding 
}5tateSj domaiid tlds to be done. 

Tlie fovcgoing is the text as it stood in ihc first edition of this sketch. 
It -was written at a time wlicn the Missouri Coniprojiiise, then recently 
settled, was in full force. That Compromise proliibited slavery beyond 
thirty-six and a half degrees of north latitude. The justice and wisdom 
of this arrangement remained unquestioned for more than a third of a 
century. Arkansasj falling impliedty within the scope and spirit of the 
Compromise, was admitted in 1836, without the slightest opposition 
from any quarter, as a slave-hold iny state, California^ formed out of 
^ territory acquired long after the date of the Compromise, and there- 
' fore not in the view of Congress at the time, made her oivn election to 
insert a prohibition of slavery in her Constitution, and was in like 
manner received into the Union. 

Suddenly, while the Indian title still remained intact, and neither 
propriety nor necessity required any action looking forward to the 
formation of a new state, a Senator from a free state announced the 
discovery that there v/as in the slavery-prohibHion of the Missouri Com- 
promise a principle at variance with the free and equal, spirit of our 
republican government. A. majority of both houses of Congress and 
a President of the United States have ratified this discovery, and the 
Missouri Compromise has been annulled. 

The author of the discovery has, within a short time, as chairman 
of the Committee on Territories, made a report to the Senate of the 
United States, in which lie has undertaken to shoAV that the provi- 
sion of the third section of the fourth article of the Constitution of the 
United States gives no autiiority to Congress '*to organize temporary 
governments for the territories" belonging to the Union. Since the 
adoption of the Constitution, no one else seems to have entertained a 
doubt upon this subject. National legislation has uniformly recognised 
it, from the first moment when the condition of the territories was 
supposed to need ''rules and regulations,'' until and inclusive of the Ne- 
hrasha- Kansas act itself. The power is expressly given in the section 
and article referred to. There are two distinct grants contained in 
the same sentence. There is a pov>rer given "to dispose of the territory 
belonging to the United States," wliich has been cxei-cised directly, 
perhaps, on several occasions, but certainly in one, — the act of Con- 
r^ress of June 7, 183G, by which ^'tlic Platte purc/iase" was ceded to 
tiic state of Missouri, augmenting its territorial limits one-seventh more 
than were originally included within them. 

The second^ grant of power in the third section of article fourth of 
tlie Constitution is to '' make all needful rules and regulations respect- 
ing the territory.'' Can any language be more expressive, distinct, ap- 
posite and plenary for the purpose of enabling the establishment of a 
territorial government? And can any be le«s suitable, and tlicreforc 
more ineligible to declare such an intent, than the provision in regard 
to the nfbnission of nciu states? 

The Missouri Compromise was emphatically m act of peace. It calmed 
at once the stormy elements vrhich the subject of slavery invariably 
exeites when brouglit into the full viev/ of the people of the free states. 

11 
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The spirit of cntorpviso antl advontuvo wliicli has «o \on\^ distiiigiii.sliod 
tho iiiliabitants of the North, but which is scarcely known at all in the 
South, had ainplo scope in the virgin soil of loivci, Wisconsin and Min- 
7ieso(.a, and would have been content with this theatre of action until 
the extinction of tlie Indian title should have prepared the way for tlie 
peaceful extension of the arts of civilized life in Kansas and Nebraska. 

But tho undisguised purpose in the repeal of this compromise — 
namely, the introduction and ultimate establishment of slavery in these 
fertile regions, which had been consecrated to freedom by that Compro- 
mise — has waked up a spirit of strife which, if appeased at all, can 
be done only by an honourable restoration of the plighted faith 
of 1820. 

Had tho 3Iissouri Compromise nothing else to recommend it than tho 
recollection of the circumstances in which it originated, this alone 
would have been a sufficient reason, with most minds, to suffer it to 
remain undisturbed. But when the inevitable effects of annulling it 
could be so readily foreseen, what shall be said of the prescience, or 
patriotism, or mere statesmanship, which could have suggested its 
repeal ? 

Looking at the subject of slavery in a national point of view, as in 
plain conflict with the Declaration of Independence and the genuine 
spirit of our republican government, — by the light of philanthropy, 
which is the proper heritage of man, — or by the teachings of political 
economy, resting on the basis of selfishness alone, — no better or wiser 
measure was ever conceived by the Congress of the United States than 
the Missouri Compromise, 
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In the former edition of this work this language was iiyecl Never- 
theless, the cardinal principle of slaver}^ that the slave is not to bo 
ranked among sentient beings, but among things,'^ &c. 

Professor Bledsoe, in his recent apology for slavery, takes exception 
to what, as it stood, was properly a mere parenthetical remark; i.e. that 
slaves are not ranked by the slave law among sentient bei?igs," In 
strictness, his criticism is just; and I have, therefore, left out the words 
objected to. But the very pith and point of the sentence — that the 
slave is regarded by that law as A thing — he does not attempt to con- 
trovert. How very near the truth the original expression is the reader 
will see by a careful study of the quotation which I have given from 
the decision of the Supremo Court of North Carolina. Ante, 10. 

As further illustrations of the same approximation to truth in this 
particular, — the denial to the slave of the attributes of a sentient being, 
— I commend to the sober reflection of the learned professor the follow- 
ing adjudications of the highest courts of judicature in two of the 
Southern States. The first of these is a decision of the Supreme Court 
of Georgia. 

A slave — a carpenter — was hired to the owner of a steamboat, 
which was under the management of an agent of the owner. Some 
perilous service — the precise character of which is not clearly stated — 
was exacted of the slave by the owner's agent, the captain. It would 
seem that in the performance of this service the captain, through igno- 
rance or carelessness, subjected the slave to such peril that he lost his 
life. The master of the slave sued the owner of the boat to recover the 
value of the slave. The defence was that the slave's life had been lost not 
through any act of the owner of the boat, but by the improper conduct 
of the captain ; and that it was a rule of law that, for an injury occa- 
sioned to one employee by the negligence or improper conduct of another 
employee, the common superior of the two was not liable. 

This rule having been relied upon by the defendant, its applica- 
bility where the injured employee was a slave was denied, on the ground 
that a slave had no will of his own, but was bound to surrender his 
own judgment, however correct, to the command of any one whom the 
law for the time being had constituted his master. 

The plaintiff's counsel summed up his argument with this terrific 
proposition: — Their [slaves') position in our section of the country 
' would not allow them to direct or interfere ; complain they dare not, 
and LEAVE they cannot." 

Lumpkin, J,, after adverting to this rule of law and the grounds 
upon which it was established, asks, "Can any one of these consi- 
derations apply to slaves ? They dare not interfere with the business 
of others. They would be instantly chastised for their impertinence. 
It is true that the owner or employer of a slave is restrained by the 
penal code from inflicting on him cruel, unnecessary and excessive 

1 9'>. 
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punislimont, and that all others are forbidden to beat, whip or -wound 
them without sufficicjit cause or provocation. But can any one doubt 
that if this unfortunate boy, although shipped as a carpeiitcr, Irad 
been ordered by the captain to perform the perilous service in 
which he lost his life, and he had refused or iiemoxstiiated, that 
he would have received prompt correction ? and that on the trials on 
a bill of indictment for a misdemeanour, his conduct would have 
been deemed a sufficient justification for the supposed offence ? No ! 
Slaves dare not intermeddle with those around them, embarked in the same 
enterprise with themselves. Neither can they testify against their miscoji- 
duct. Neither can they exercise the salutary discj'ction left to free white 
agents, of quitting the employment lohen matters are mismanaged or portend 
evil. Whether engaged as carpenters, bricklayers or blacksmiths, as 
ferrymen, wagoners, patroons or private hands, in boats or vessels, in 
the coasting or river navigation, or railroads, or any other avocation, 

THEY HAVE NOTHING TO DO BUT SILENTLY SERVE OUT THEIR AP- 
POINTED TIMi;, AND TAKE THEIR LOT IN THE MEAN WHILE IN SUB- 
MITTING TO WHATEVER RISKS AND DANGERS ARE INCIDENT TO THE 

EMPLOYMENT." Scuddcr VS. Woodbridge, 1 Kelly^s Rep. 197-200. 

This is the language of a court of civil jurisdiction. Take a case 
falling within range of mmnaZ jurisprudence. 

In Britain vs. The State, (of Tennessee,) 3 Humphrey's Rep. 203, 
a master of a slave was held to be indictable for keeping his slave 
employed in public view in apparel so tattered and torn as indecently 
to expose her person. 

This decision is rested entirely on the ground that the feelings of 
the conwiunity were outraged by such exposure of the slave by her 
master's neglect. The injury or wrong to the slave is not hinted at ; 
and it is quite certain the law would not interfere in her behalf, no 
matter to what extent humanity in her feelings was affected. The 
principle of the decision is just the same as would be invoked agdinst 
the owner of a horse who should turn out the animal to die on the 
commons while suffering from any loathsome disease, — the glanders, 
or the like. The owner would be punishable, not because the animal 
deserved better treatment, but because the community in its interests 
or its taste would be oft'ended. 

Do these decisions regard the slave as a sentient being, or as a mere 
thing ? 

I add a third case, — Fairchild vs. Bell, 2 Brevard's (South Carolina) 
Reports, 129, — and transcribe the very language of the reporter : — 

The plaintiff was a physician, who, seeing, not far from his resi- 
dence, a female negro slave, belonging to the defendant, in the road, in 
a miserable condition, almost naked, shockingly beaten, and having an iron 
on her leg of fifteen pounds' weight, was induced, from motives of hu- 
manity, to take her to his house, where she was carefully attended, 
clothed, nourished and cured. 

" The action was to recover the amount of his account, for medi- 
cine and attendance expended on that occasion. The defendant 
avowed the beating and otiier ill-treatment of the wench, but utterly 
refused to satisfy the plaintiff for his services in the care and cure 
of her. 
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It was clearly proved at the trial that the defendant had exer- 
cised towards the poor slave a continued series of cruelties, and 
that she must have 2)erishecl but for the humane assistance of the 
plaintiff. 

"The defendant was immediately applied to, to furnish the wench 
with clothes and necessaries ; bitt he refused to do 50, tvas outrageously 
angry, and threatened to sue the plaintiff for harbouring his slave. 
The jury found for the defendant^ contrary to the judge's charge.'* 
The doctrine of the court in this last case is not open to the objec- 
tion that it does not recognise a dave as a sentient being. But 
what a revolting picture do the facts present of injured humanity, 
without an intimation ^from any quarter that there existed an effectual 
remedy ! The master admitted that he had perpetrated these mad- 
dening wrongs upon the slave, refused to bestow the slightest relief, 
and, with a shameless audacity not easily paralleled, *' threatened to 
sue the plaintiff for harbouring his slave." And, in the end, the jury 
by their verdict sanctioned his conduct ! ! 



THE END. 
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